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Case 2:08-cv-0 1 960-MCE-DAD

A ¡ n n r d i n a l r ¡  Þ l ¡ i n 1 - i  Ê f c ,

( i o n s e c t n e n f  I  r z -  b O t h  M O t i O n S  t O

D i s m i s s  a r e  D E N I E D  a s  m o o t .

t o  c l o s e  t h e  f i l e .

IT  IS  SO ORDERED.
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Motion to Remand is GRÄNTED.

Change Venue and the  Mot ion  to

The C l -e rk  o f  the  Cour t  i s  d i rec ted

D a t e d :  N o v e m b e r  6 , 2 0 0 8

t ( . . . c o n t i n u e d )
s ê e  â l s o  T h o m n s Õ n  \ z  R a r r o n J - e  o f  l l n i v e r s ì t v  n f  C a l i f o r n i e -  2 0 6
F e d .  A p p x .  1 L 4 t  ' 7 i - 5  ( 9 t h  C i r .  2 0 0 6 )  ( n o t  p u b l i s h e d  i n  t h e  F e d e r a l
R e p o r t e r )  .

The Cour t  need no t  dec ide  whether  such a  wa iver  occur red
h e r e .  I t  n o t e s ,  h o w e v e r ,  t h a t  t h o u g h  " a  s t a t e  t h a t  v o l u n t a r i l y
br ings  su iL  as  a  p la in t i f f  in  s ta te  cour t  cannoL invoke the
El-eventh Amendment when the defendant seeks removal to a federal
cour t  o f  competent  ju r i sd ic tLon, "  and though the  Supreme Cour t
has  found remova l -  by  a  s ta te  de fendant  su f f i c ien t  to  wa ive
sovere ign  immuni ty ,  i t  remains  unc lear  whether  an  arm o f  a  S ta te
can ha l -e  an  unwi l - l ing  arm o f  t .he  same s ta te  in to  federa l  cour t
s i m p l y  b y  r e m o v i n g  a  s t a t e  a c t i o n .  C a l i f o r n i a  e x
D y n e s v ,  I n c .  |  3 7 5  F . 3 d  8 3 1 ,  8 4 8  ( 9 t h  C i r . I

U . S .  a t  6 2 4  ( 2 0 0 2 )  ( l i m i t i n g  i t s  h o l d i n g  t o  " s t a t e - I a ï  C l a i m s ,
respec t  to  wh ich  the  Sta te  has  exp l i c i t l y  wa ived immuni ty  f rom
s t a L e - c o u r t  p r o c e e d i n g s " )  .  S i n c e  a  s L a t e ' s  w a i v e r  o f  i m m u n i t y
must  be  unequ ivoca l l y  expressed,  i t  i s  en t i re ly  poss ib te  tha t  the
s ta t .e -P l -a in t . i f f s '  Mot ion  to  Remand in  th is  case cou ld  p recrude a
f ind inq  tha t  the  s ta te -Defendants  have so  wa ived t .he i r -  immuni ty .
S e e  P e n n h u P s t  S t a t e  S c h o o l  &  H o s p i t a l  v .  H a l _ d e r m a n ,  4 6 5  U . S .  8 9 ,
9 9  ( L 9 B 4 l ;  s e e  a l s o  L a p i d e s ,  5 3 5  U . S .  a t  6 2 1 .  N e v e r t h e l e s s ,
desp i te  i t s  impor t . ,  t .h is  i s  a  ques t ion  fo r  anot .her  day .
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