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Departm,lnt 29
Superior Court of Galifornia

County of $a cramento
720 Ninth Street

Timothy M" Fra rley, Judge
Lynn Youn ¡, Clerk

Friday, February 6, 2009, g:00 a,m.

CDF FIREFIGHTERS

V.

ARNOLD SGHWARZENEGGER, in his
capacity as Governor of the State of
California; STATE OF CAL|FORN|A,
DEPARTMENT OF PERSONNEL
ADMINISTRATION; JOHN GH|ANG, in
his capacity as the Gontroller of the
State of California; and DOES I

inclusive

Froceedings: Ex Parte Application for
Injunction

Filed By: Gary M. Messing, et al., (
Attorneys for plaintiff/pe

fRO and OSG re Preliminary

iarroll, Burdick & McDonough LLp,
litioner

RULING AFTER HEARING

The ex parte application for a tempo rary restraining order and order to
thPW cause re preliminary injunction came on regularly for hearing on Friday,
February 6, 2009, at 9:00 a.m. in Departme nt 29, Hon. Tjmothy Ml Frawley,
presiding. The matter was argued and sub nitted. Having takén the matter
under submission, the Court now rules as f rllows:

Introduc:ion

This action arises out of the Governr rr's December 19, 2008, Executive
Olde¡ (S-16-08) directing the Department c f Personnel Administration (DpA) to
adopt plans to furlough state represented e nployees, supervisors, and managers
fortwo days per month, from February 1, z )09, through June 00, 2010. In
response to the Executive order, DPA issu ld a January g, 200g, memorandum
entitled "State Employee Furlough per Gov )rnor's Exeiutive Order $-16-08" (the
"Furlough Memo") outlining how it would implement the Executive order's
directives.
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Ïhe Furlou,gh Memo provídes that ¿ ll general governmerrt operations will
be closed on the first and third Fridays of e aCh montñ, beginning Fríday,
February 6, 2009. The Furlough Memo ad vises that these unpaia "furlãugh
days" are not work days and that empfoyer¡s shall not report to work on these
days' The Furlough Memo further advises that while furl'ough days will not be
cashed out, and sala.ries will be adjusted t( ' reffect the unpaid furlough days,
employee benefíts will remain unchanged

The Furfough Memo also provides t rat, for operatíons that cannot close,
Agency Secretaries (or Directors) may reqrrest appioval from the DpA to use one
of the following two types of self-direCteo n rrtougirà: (1) employees take two
furlough days each rnonth, but on days chlsen-by the empläyee anO åpproved
by the supervisor; or (2) employees accru€ two furlough oävé pemoniË to be
taken when feasible, but no later than two '/ears follovüing the äno of the furlough
program. Posted positions in"24lT" facilitir;s automaticaiy qualify for the second
self-directed furlough without prior approva f from DpA"

on January 23,2009, Petitíoners cl)F Firefighters (CDFF) filed a
grievance under its Memorandum of Understanding-with the State of CalÍfornia
(thP MOU) alleging that the State's unilater ll implementation of the plan to
furlough Bargaining unit I employees viola tes Èections 16.1 and li .z of tne
parties'MOU,

The same day, January 23,2009, CIFF also filed a Verifíed Petition for
Wrít of Mandate/Prohibition and Çomplaint for Injunc{ive and Declaratory Relief
(the Petition).

CDFF now applies to this Court for r temporary restraining order and
order to show Gaus.e re preliminary Ínjunctk rn enjoinînþ oetend"ñt"/Re=pondents
from taking ?ny further action to implement the Éurlou-gh Memo and/or Èxecuilve
Order as to Bargaining Ury I ernployees. IDFF seekl relief on the following
grounds: (1) Defendants/Respondents do rot have authority to implement the
furlough plan because Government code S 1ggz6(b) expressly prådudes DpA
from establishing, recommendíng, or adjusiing the sálaries of únion-re[resenteo
state employees; and (2) CDFF has a contractual right under the MOÚ to have
its.gríevance resolved through the grievancs and arbítration procedures of the
MOU.

For the reason$ described below, thrl couü denies the application.

Leqal Stalrdard

ln deciding whether to issue a restra ning order, a court must weÍgh two
interrefated factors: (1) the lÍkelíhood that tire plaintiff will ultimately preüailon the
merits at trial, and (2) the interim harm that the plaintiff is líkely to suitain ¡f
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Ínjunctive relief is denied as compared to t ìe harm that the defondant is fikely to
suffer if injunctive_ rgli-ef is granted. (churc\ of ehrist in Hottywooà i. sipurto,
coutt (2002) 99 cat,App.4th 1244,12s1-12s2.) A trial couri'ç determinát¡on
whether or not to issue a restraining order musi be guided by a "mix. of the
potential-merit and interim-harm factors; th e greater tne plaiñtiff's showing on
one, the less must be shown on the other 1o iupport a restraining order. jlO.¡

Discusr 
'ion

In this case, the Court ls not persua fed that CDFF is likely to prevail on
the merits of its Government Code section 19S26(b) claÍm, for two ¡.*äson*.

First, CDFF has failed to show that riection 19826(b) even applies to this
case.

Prior to the enactment of the Dills A,;t ifl 1977, state employees' wages,
hours, and working conditions werê detern ined by the provisionsbf the
Government Code. Under the Dills Act, in :ontraét, the parties may negotiate
over wages, hours, and other terms and cc nditions of employment. fnã Dills Act
permits the parties to supersede numerous statutory provìsions relating to
wages, hours, and workÍng condifions by a Mou. (Sàe Gov. code S 3-s17.6.)

Government Code section 19826 is lrnong the statutory provisions that
may be superseded by conflicting provisior s in añ tr¡ou. (Goú.'code S3517.6(a)(3).) Further, subject to an exceptíon rrot relevant here, the L-egislature
expressly stated in section 19826(d) that if :he provisions of section 198ã6 are in
confÍict with the provisions of a MOU roach td between the Governor and a
recognized employee organization, the pro'dsions of the Mou shall be
controlling. (Gov. Code $ f g826(d).) -flys if the provisions of section 1gBZ6(b)
are in conflict with the provisions of a MOU the language of the MOU controfs.

In this ca$e, it is impossible for the C ourt to ascertain whether section
19e26(b) has been superseded because, a though CDFF admits its Mou
remains in effect (qee Gov. Code $ 3517.8), CDFF did not provide the Court with
a complete copy of its MOU. As a result, tf e Court cannot determine whether
t.fere are provisions in the Mou that conflic t with section 1g926(b).
Consequently, the Court cannot determine uhether section f geà6t5l applÍes to
this case.

Second, even if section 19826(b) ap¡rlies to this case, that section does
not appear to preclude the actions taken by DpA.

Section 19826(b) denÍes DPA the au thority to unilaterally adjust the
sela¡ies of _represented employees. (Gov. (;ode S 19926(b); Dept.'of personnel
Admin. v. superiorGoutt(Greene) (1992) E Gat.App.4th is's, ttit-t82.) This
case involves a temporary adjustment to hc urs worked, not an adjustment to
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sâlâries. (cf. Gov. code S 19s26 and gg ' 9849, 1g8g1.) white the furtough ptan
wÍll result in a reduction in pay for the hour s not worked, ihe plan will not cñange
the established salary ranges.

. .ln regard to CDFF's argument that t re furlough plan is a "de facto salary
reduction" as to Bargaining Unit I employe es becaute they are unable to take
any time off, the C.9urt finds the argument ipeculative, difficult to accept at face
value, and generally unpersuasíve.

CDFF's claim for injunctive refief baried on the grievance procedures of
the MOU is likewise unpersuasive,

As an initial matter, it is noteworthy lhat in this suit CDFF has not sought
specific performance of the arbitration prov lsÍons of the MOU - only injunctivê
relief to preserve the "status quo" pending esolution of its grievanóe. îo that
end, CDFF seeks.an injunction to preserve the status quo fiendíng arbitration - a
so-calfed "8oys Markets injunction," in refe ence to the'United Sta-tes Supreme
Gourt's decision ¡leoy" Markets, lnc. v, RttailC/erks |Jrtion, LocalTT0 Ùg7}l
398 U.$. 235. In Boys Markets, the Court lreld that the federal labor anti-
injunction statutes do not prevent a court fr lm issuing an injunction for the
purpose of preserving the arbitration and n,rstrike clãuses in a collective
bargaining agreement. (/d. at p.254.)

Cases decided after Boys Markets h ave held that an injunction in aid of
arbitration is appropriate when - but only wlen -- the actual oi threatened harm
t9 the aggrieved party would frustrate or vit ate the arbÍtration process. (See
Gmphic Communícations Çonf. - lnt'l Brotl erhood of Teamsfers Loca t ¿O+lvt v.
The Bakersfield calìfornian (200s) 541 F. S upp.2d 1117 , 11zo-1121 .) Furrher,
the arbitral process is rendered meaningles s only if the arbitral award would
substantially fail to undo the harm occasion 

=d 
by the lack of a status quo

injunc-tion (/d.) The arbitral process is not rendered meaningtess meiely by the
inabifity of the arbitrator to compfetely resto e the status quo ãnte. (/d.) As a
result, most cases where injunctions in aíd rf arbitration have been issued
against.employers involve physical or owne rship changes where the employer,s
action threatens a permanênt and irreparable loçE of jobs or benefits. (/d. at pp.
1124-1125; see also Lever Brothers Co. v. 'nil AhemicalWofuers lJnion Locaj
217 (fith Cir. 1976) 554 F.2d 1 15, 1 19-120; lnt'l Assn. of Machinisfs & , erospace
Workers v. Panoramic Corp. (7th Cir, 1981) 668 F.Zd. 2Z6, 2g5-296.)

In this case, the Court is not persuac ed that an injunction is necessary to
prevent the arbitration process from becom ng a meaningless ritual. Indeed, the
Court is aware of no reason why, if CDFF p"evails on its claims in arbitration, the
arbitrator woufd not be able to substantially undo the harm occasíoned by the
empfoyer's actions in the absence of an injr nction.
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Moreover, if the Court were to enjoi r the furlough plan merely because
CDFF has filed a grievance chalfenging thc $tate's unilateral implementation of
that pfan, it would defeat the Governor's (a nd DPA's) statutory rþht to act on
matters within the scope of representation without prior notice or meeting "[iJn
cases of emergency." (Gov. code g 3516 5.) CDFF has failed to addreis tñe
employer's authority to proceed under this section.

Thus, for purposes of this applicatior, the Court concludes that CDFF has
failed to show that it is likely to prevail on fl re merits of its craims.

The questíon whether the balance cf harms favors irrjunctive relief
presents a closer question;

on the one hand, the court recogni::es that implementation of the
Governor's furlough plan is likely to cause iignificant economic hardships for
Bargaining Unit I employees.

On the other hand, the Çourt cannol ignore that the State is mired in the
midst of an unprecedented budgetary crisir and that enjoining the furlough plan
likely would have a material adverse impac t on the State's ability to meei its
financiaf obligations, leading to layoffs and a potentíally even-greater reduction in
State services than would occur under the 'urlough plan. After weighing these
competíng harms, the Court concludes thal the balance of harms also favors
denying injunctive relief.

Because the Court concludes that n,rither the potential-merÍt or interim-
harm factors support injunctive relief, cDFf ''s application for a temporary
restraining order and order to show Çause re prêliminary Ínjunction is DENIED.
This minute order shall be effective immediately. No formal order pursuant to
CRC Rule 3.1312 orfurther notice shall be reguired.

o^ø,ffi--ê-,2oog l'n.íiuú
TJftrothy M. F,

Judge of the Superior Court of
Gounty r f Sacramento
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