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July 13, 2009

John Chiang, State Controller

Office of the State Controller

300 Capitol Mall, Room 1850

Sacramento, CA 95814

David Gilb, Director

Department of Personnel Administration

1515 “S” Street, North Building, 4th Floor

Sacramento, CA 95814


Re:
Furlough Order (Executive Order S-13-09)

Dear Controller Chiang and Director Gilb:

By letter dated February 4, 2009, the California Public Employees’ Retirement System (CalPERS or system) notified you of CalPERS’ decision to implement a two day per month unpaid “furlough” of its employees, contemporaneous with the terms of the Governor’s first furlough order, Executive Order S-16-08 (First Furlough Order).  However, in that letter, CalPERS expressly stated that it was not conceding the authority of the Governor over CalPERS employees or the legality of the directive, and in fact, expressly reserved all rights to challenge the First Furlough Order, or any similar order, and to alter or discontinue the use of furloughs as to its employees at any time.  

Under a reservation of all rights to challenge the First Furlough Order, CalPERS implemented a two day furlough of its employees commencing on February 6, 2009.  During the intervening five months, we have monitored the effects of the First Furlough Order on the operations of the system and our ability to prudently invest the assets of the system and administer the system for the benefit of CalPERS' members and beneficiaries.  Additionally, CalPERS, along with numerous other special fund agencies, has now been sued in two actions filed in the Alameda County Superior Court by the California Attorneys, Administrative Law Judges and Hearing Officers in State Employment and by Service Employees International Union, Local 1000, on the grounds that the First Furlough Order is overbroad because its application to special fund agencies results in no benefit to the General Fund.

The Governor has now issued a second furlough order, Executive Order S-13-09 (Second Furlough Order), which requires the Department of Personnel Administration to adopt an amended plan to implement a three day per month furlough of state employees.  On July 9, 2009, it was reported that the Governor had proposed a fourth furlough day.

The State Constitution invests CalPERS and its Board of Administration (Board) with plenary authority to invest the funds of the retirement system and administer the system in a manner that will assure prompt delivery of benefits and related services to the participants and their beneficiaries.  (California Constitution, Article XVI, section 17.)  Additionally, CalPERS members have a vested right in the security and integrity of the source of funding for the payment of retirement benefits.  (Board of Administration v. Wilson (1997) 52 Cal.App.4th 1109, 1135, 1136.)  This requires a properly administered and invested retirement system, which CalPERS has a fiduciary duty to provide and protect.  Since the implementation of a two day furlough plan, CalPERS has continued to collect information and monitor the effects of the furlough on its operations.  We will continue to do so.  If at any point CalPERS concludes that continuing to implement the furloughs will significantly impair its ability to fulfill its constitutional or statutory responsibilities, CalPERS could be required to take remedial action, including legal action.  

In addition, CalPERS has independent statutory authority, pursuant to Government Code section 22098, to appoint and fix the compensation of certain top level executive, actuary and investment staff.  This authority is expressly reserved to CalPERS for the purpose of fulfilling its fiduciary responsibility “to recruit and retain highly qualified and effective employees …” (Government Code, section 20098, subdivision (c).)  In implementing any furlough order, CalPERS reserves all of its rights as set forth in Government Code section 20098 and related statutes.

For the month of July, CalPERS plans to implement a three day furlough.  This interim plan should in no way be construed as an acceptance of the legality of either furlough order.  Nor should it be construed as an admission or concession that the Governor or the Department of Personnel Administration has the power or authority to direct that CalPERS comply with their orders.  CalPERS reserves all rights to take remedial action, including legal action, to obtain relief from the First or Second Furlough Order or any similar plan.

We understand the magnitude of the problems facing the State.  At the same time, we ask that you work with us and recognize that impeding the investment, actuarial, and administrative operations of CalPERS could have far greater consequences to the system’s membership and the State's General Fund than the perceived benefits of furloughing the system’s key personnel.  In addition, CalPERS administrative and other expenses are paid from a special fund, more specifically a trust fund, and salary savings resulting from furloughing of our personnel do not accrue to the General Fund.

If you have any questions or wish to discuss this matter, please feel free to contact me directly at (916) 795-3818, or your legal counsel may contact CalPERS General Counsel, Peter Mixon, at (916) 795-3797.

Sincerely,

/s/

ANNE STAUSBOLL

Chief Executive Officer

cc:
Members, CalPERS Board of Administration   


Fred Aguiar, Secretary, State & Consumer Services Agency


Michael Genest, Director, Department of Finance   
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