November 6, 2009

My Dear Fellow Pension Fighters:

   While the McCauley Pension Recovery Act failed to gather sufficient signatures to qualify for the ballot – this time – a further effort will be undertaken shortly. In a recent Field Poll, only 58% of California voters opposed the idea of imposing a surtax on pensions. That, of course, is what the McCauley Pension Recovery Act is all about – imposing a surtax on pensions. (When we began the campaign to deny Rose Bird reconfirmation as Chief Justice of California’s Supreme Court, the numbers were similar; with 52% favoring her reconfirmation, 48% opposed. She was booted (opposed) by 66% of California voters after we got the word out about her record).
   During this past year, the public-employee pension issue exploded, both due to the collapse of its funding base – with the loss of $600 billion nationwide (roughly $200 billion here in California) – and due to publicity about individual pensioners drawing more in pensions than they ever made during their working years. A current retiree can look forward to twice to three times in pension income than he or she ever made working.
   The public employees think their pensions are “protected by law” and “guaranteed.” Any person with a sense of history knows there is nothing in this world that is protected by law and guaranteed. The rush of political events can sweep anything away that’s in its path. 
   County governments, city governments, school districts and other taxing districts were overwhelmed with the dictat of Proposition 13. Never did politicians anticipate such a sweeping change in financing government. (As I write, there is a sneak attack planned on Proposition 13 by means of initiative measures which have been introduced that call for a constitutional convention here in California. Proposition 13 supporters are not intended to be among the delegates). Proposition 13 demonstrated the power of the taxpayer to revolt. Thirty years on, the politicians are terrified to suggest any changes in Proposition 13, let alone its repeal. Public-employees would be wise to take note.  

   The loss of $200 billion in investments set aside for public pensioners and the nation’s – and California’s – fiscal and economic meltdowns got the public pensioners to worrying about the collectibility of their “protected by law” and “guaranteed” pensions. There is only one way to protect and guarantee these pension obligations and that is to raise taxes on people who don’t have pensions at all or whose pensions are paltry in comparison with the public-employee pensions. Raising taxes to enrich one population group is in the realm of possibilities, but is not likely. Proposition 13 would have to be thrown out, first, by the very taxpayers for whom Proposition 13 is their firewall of protection for what wealth they have. If there is anything in California that is “protected by law” it is homeowners and commercial property owners – because of Proposition 13.
   The striking aspect of public spending is that it grows every year beyond the tax revenues that are collected to pay the expenditures – and I’m not counting pensions. That means states, counties, cities, school districts and other taxing districts must do much borrowing to keep spending. Is there a limit to borrowing? Of course. Is there a limit to taxing? Of course. 

   And those limits will head off any attempt to replenish the pension fund investments that were lost. Those limits will also head off paying the “protected and guaranteed” pensions of public employees.

   So what will happen? In my opinion, the McCauley Pension Recovery Act will be part of any solution that emerges. As drafted today, it would recover more than one-half the annual payout of public employee pensions throughout California. That’s a good start! Of course, to the extent a pensioner paid a surtax on his/her pension, he or she would suffer a reduction in pension income.  

   I further expect non-state government entities – that is, county governments, city governments, school districts and other taxing districts – to avail themselves of Chapter 9 of the United States Bankruptcy law. Look for a veritable tsunami of filings in the next decade. It will begin as a trickle and then it will become a flood. The principal reason for filing bankruptcy will be to shake off these pension entitlements. In a recent symposium on the subject held in San Diego, it was agreed by the experts in attendance that, under the bankruptcy law (Chapter 9), no judge has the authority to impose a tax increase on the taxpayers to bail out the bankrupt county, city, etc. That’s bad news for public-employee pensioners.
   Lastly, state governments – which, by law, are not eligible to file bankruptcy - will likely support an expansion of the 1974 Employee Retirement Income Security Act (ERISA) to include state government pensions. Under ERISA, private-sector pension plans that are “in trouble” can be passed off to the Pension Benefit Guarantee Corporation (PBGC), which takes over the plan’s assets, reduces its pension payouts to pensioners – substantially for some, less so for others – and takes over the obligation to pay the pensions. The PBGC takes into account the retiree’s age, among other things, with maximum payout only to those over 65 years of age. 
   Incidentally, the maximum payout (under ERISA) for 2008 is $50,000. A far cry from the $284,000 annual pension some California firemen are contemplating. Like the United Airlines pilots who thought they would be receiving $150,000+ pensions – and who are now receiving $44,000 pensions – California firemen and others will be in for a great shock. Inasmuch as nearly every state in the nation is drowning in pension obligations (promises), look for them to seek a solution from Washington as described.
   (Only for the bold of heart among public-employee pensioners, see what’s in store for your pensions when they are brought under ERISA –)

http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2004/12/31/MNGPTAJJJR1.DTL

   The solution will come in pieces, but there’s one thing a thinking person can count on: And that is that there’s nothing anyone can count on. 
   PAUL McCAULEY, CPA

   CANDIDATE FOR GOVERNOR OF CALIFORNIA 2010

