IN THE SUPREME COURT

OF THE STATE OF CALIFORNIA

PROFESSIONAL ENGINEERSIN
CALIFORNIA GOVERNMENT, et al.,

Plaintiff and Appellant,
V. S180643

ARNOLD SCHWARZENEGGER, as

Governor of the State of California,

etc., et al.,

Defendants and Respondents.

AND RELATED CASES

OPPOSITION TO PETITION TO TRANSFER AND
CONSOLIDATE APPEALS

California Courts of Appeal,
First Appellate District Case Nos. A127775, A1277R&@27777
Third Appellate District Case Nos. C061009, C061,02061020,
C061648

PATRICK J. WHALEN

State Bar No. 173489

The Law Offices of Brooks Ellison
1725 Capitol Avenue
Sacramento, CA 95811

(916) 448-2187

Attorney for Plaintiff and Appellant
California Attorneys, Administrative
Law Judges and Hearing Officers in
State Employment






INTRODUCTION

California Attorneys, Administrative Law Judges dthearing
Officers in State Employment (“CASE”hereby opposes the petitfoo
transfer and consolidate seven different casesipgi different courts of
appeal. The seven identified cases challengeutt@ufyh of various groups
of state employees, on various grounds, and irouarcontexts. CASE
opposes the petition because none of the casgdy sincollectively,
present issues that are so important as to judgfyating from the normal
course of appellate review. Moreover, the casesgnt distinct legal
issues such that consolidation in this Court (aang court) would only
complicate their adjudication. Furthermore, theesaare in dramatically
different postures procedurally, such that conswiah will inevitably
delay cases that are nearing decision.

The furloughs at issue will end in only three mentind there is
little this Court could do in that brief period tha@ould warrant upsetting
the judicial process that is already underway eltwer courts. Moreover,
based on the arguments made by the petitionehgitowver courts that are
inconsistent with the arguments in the petitioms doubtful whether
transfer and consolidation is being sought forappr purpose.

The petition also requests, in the alternative, tie cases be
consolidated in the Court of Appeal, Third Appedl&tistrict. CASE

1 Petitioner California Attorneys, Administrative Lalmdges and Hearing
Officers in State Employment (“CASE”) is the exaltescollective
bargaining representative of legal professionalState Bargaining Unit 2
pursuant to Government Code section 3520.5. CAPEesents
approximately 3400 legal professionals in more tB@uwlifferent state
departments, boards, and commissions. The vastityagf CASE
members are attorneys, administrative law judges heearing officers.

2The petition was filed in this Court on March 2120
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opposes that request as well, for the reasongistateve. Finally, the
petition requests this Court stay 14 cases cugr@ethding in various
superior courts across the state. CASE takes sitiggoon that request,
but notes that this Court may lack jurisdictiorigsue such a stdy.

The cases that are the subject of the petitiorattster are as
follows. Three consolidated cases are pendingarCourt of Appeal,
Third Appellate District:

CASE v. Schwarzenegger, et al., Case No. C061009;

PECG, et al. v. Schwarzenegger, et al., Case No. C061011;

SEIU Local 1000 v. Schwarzenegger, et al., Case No.

C061020.

Three additional cases are pending in the Coutppieal, First Appellate
District:

UAPD v. Schwarzenegger, et al., Case No. A127775;

SEIU Local 1000 v. Schwarzenegger, et al., Case No.

A127776;

CASE v. Schwarzenegger, et al., Case No. A127777.

3 Article VI, section 4 of the Californi€onstitution establishes the superior
courts of California and vests jurisdiction in thiel courts. Peoplev.
Ellison (2003) 111 Cal.App.4th 1360, 1366.) Article \écion 10 of the
Constitution provides that, besides certain limeedmerated cases,
“[s]uperior courts have original jurisdiction inl ather causes.” Section 11
of the same article specifies that “courts of appase appellate
jurisdiction when superior courts have originaigdrction” and
specifically excludes the supreme court from hawdppgellate jurisdiction
of such cases. Thus, the Constitution appearseaifically refrain from
giving this Court the power to exercise jurisdiatiaver trial court matters.
The petition cites no authority for the proposittbat this Court has the
power to interfere in the various pending trial kouatters, and CASE is
not aware of any.
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A seventh case is pending in Court of Appeal, TAipgpellate District,
which is not consolidated with the others pendmghiat court:

Schwarzenegger, et al. v. Chiang, et al., Case No. C061648.

This opposition will primarily focus on those pengicases in which
CASE is a party. However, many of the argumengsresg transfer and
consolidation apply with equal force to the othases as well.

The petition also argues in the alternative fooathe
aforementioned cases to be transferred to the @déppeal, Third
Appellate District. CASE opposes that request el Wrinally, the
petition argues without citation to any authorit this Court should stay
14 cases currently pending in various superiortsowithin the state.
CASE takes no position on this request, but natissikely not within this

Court’s power to grant the requested relief.

STATEMENT OF THE CASE
A. The CASE action Pending in the Third AppellBistrict
On January 5, 2009, Petitioner CASE filed a patifiar writ of
mandate in the Sacramento County Superior Cowsg #£84-2009-

80000134. The named respondents were GovernoldArno
Schwarzenegger, Director David Gilb of the Departha# Personnel
Administration (“DPA”) and State Controller Johni@hg. The petition
sought a writ commanding respondents to ensur@ayliment of salaries
and to set aside those portions of Executive C&d&6-08 calling for
furloughs of CASE members. The petition also soagtheclaration that
the Governor had no authority to unilaterally imp&grloughs on
represented employees, and an injunction prohgttie Governor or any
state officer from implementing the furloughs.
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On January 16, 2009, the trial court consolidaesidase with
similar actions filed by other employee represévieaf After an expedited
briefing schedule, the matter was heard on Jar@r2009. Later that
day, the trial court issued an order denying thigsvim the consolidated
cases. An amended minute order was filed theviitig day. Judgment
was formally entered on February 11, 2009.

Appellant timely filed a notice of appeal on Febyud, 2009, and
the Court of Appeal, Third Appellate District agsgl the case number
C061009. The case was initially deemed fully lmeedbn November 24,
2009. On December 21, 2009, the court granted Ca\&ifuest for
calendar preference pursuant to California Rul€airt 8.240. On
January 4, 2010, the court ordered the case cdasedl with two other
cases, C061011 and C061020 (the PECG/CAPS cashafdEIU case,
respectively.) On January 29, 2010, the courtrediéhe parties to submit
supplemental letter briefs on five detailed questioPursuant to that order,
CASE filed its supplemental brief on March 1, 20Qthe respondents’
supplemental brief is due on April 1, 2010, ane@ly is to be filed 20 days
thereafter. At that point, the case will be fuliyefed.

B. The CASE action pending in the First Appellaistfict

On May 22, 2009, CASE filed a petition for writmlandate in the
Alameda County Superior Court, case # RG 09-45398% named

respondents were Governor Arnold Schwarzeneggescior David Gilb

4 The case filed by Professional Engineers in CalitoGovernment
(“PECG”) and the California Association of Profesgl Scientists
(“CAPS”) was case # 34-2008-80000126. The caed fly Service
Employees International Union, Local 1000 (“SEIWas case #34-2009-
80000135.



of the Department of Personnel Administration (“Dp/Atate Controller
John Chiang, and approximately 60 different directo secretaries of
various California government agencies. The metisought a writ
commanding respondents to stop the furloughs ol@yeps at state
agencies and departments that are funded by sooftvesthan the General
Fund.

Two other petitions challenging the furloughs aié¢'sial fund”
agencies were filed in Alameda by other employemioizations, and they
were assigned to the same trial court as the CASEqn. Those cases
wereUAPD v. Schwarzenegger, RG 09-456684ind SEIU v.
Schwarzenegger, RG 09-456750. Although the court did not formall
consolidate all three cases, all of the subsedurggfing and argument was
coordinated and subject to the same schedule.

On August 17, 2009, respondents filed a demurreedban the
doctrine of exclusive concurrent jurisdiction inialinthey argued that the
case should be stayed in light of the earlier adticSacramento County
Superior Court. The court overruled that demuoreOctober 14, 20009.

While their demurrer was pending in Alameda Cousuperior
Court, on August 31, 2009, respondents filed a omaid coordinate cases
in Sacramento County Superior Court pursuant toeQicCivil Procedure
section 403. The motion sought to transfer anddinate five different
furlough cases pending in different courts withia state to Sacramento on
the theory that they shared common issues of laf@aadr Among the cases

sought to be transferred were the three casesmemdAlameda County



Superior Court. On October 30, 2009, the Sacramn@ntinty Superior
Court denied the motion. (Attachment®.)

After briefing and oral argument, the Alameda Cgudtiperior
Court granted the petitions in all three cases eodmber 31, 2009. After
additional briefing and argument on the form anopscof the judgment,
judgment was entered on February 25, 2010. Regmbwdiled a notice of
appeal the following day. All three cases are pemdd the Court of
Appeal, First Appellate District, but are assignedifferent divisions. To
date, the record has not been prepared or filatinarbriefing schedule has
been set.

C. The “Constitutional Officers” case pending e fThird

Appellate District

After the trial court ruled in the consolidated eagh Sacramento
County Superior Court, the Governor instituted gasate action against the
civil executive officers seeking to impose the duighs upon employees of
those departments. The case was assigned tortfeetgal court that had
heard the earlier Sacramento cases. CASE waspatyato this action.
The case presented the issue of whether, unddoai's system of
divided executive power, the Governor had authdatiurlough employees
of other constitutional officers. The trial coadain ruled in favor of the
Governor, and the civil executive officers appeal@tiat case is currently
pending in the Court of Appeal, Third Appellate ftics, in case #
C061648. As of December 9, 2009, the case hasfobgibriefed.
However, no calendar preference has been gramdd@oral argument

has been set.

2 Attachment A is a trial court order submitted parsito California Rules
of Court, rule 8.504(e)(1)(B).
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STANDARD OF REVIEW
Pursuant to Article VI, section 12 of the Calif@r€onstitution, this
Court has the authority to transfer to itself asgain the court of appeal,
and to transfer a cause from one court of appeahddher. Pursuant to
California Rule of Court 8.552, this Court will notder such a transfer
“unless the cause presents an issue of great paigimrtance that the

Supreme Court must promptly resolve.”

ARGUMENT

I. THE FURLOUGH CASES ARE NOT SUFFICIENTLY
IMPORTANT TO MERIT TRANSFER AND CONSOLIDATION

The petition in the instant case does not presentyfpes of issues
that merit deviating from the normal and delibeyataecess of appellate
review. There is a dearth of case law interpge@alifornia Rule of Court
8.552 or analyzing the propriety of transferringses from the courts of
appeal to this Court. However, the scant authohiéy does exist counsels
against granting the instant petition.

The petition cite®rosnahan v. Brown (1982) 32 Cal.3d 236, as
authority for the proposition that a transfer tstGourt is appropriate when
the cause presents an issue of great public impmetalnBrosnahan, this
Court reviewed constitutional challenges to Prajpmsi8, an initiative
matter that appeared on the June 1982 statewitta.b@d. at pp. 240-
241.) Although the petition in that case had bfded in the Court of
Appeal, this Court noted that “[i]t is uniformly segd that the issues are of
great public importance and should be resolved ptlymi (1d. at p. 241.)
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On that basis, and without further analysis, thesi€ granted the motion to
transfer, citingAmador Valley Joint Union High Sch. Dist. v. Sate Bd. of
Equalization (1978) 22 Cal.3d 208. mador, this Court reviewed
constitutional challenges to Proposition 13, whitdide sweeping changes
to California’s tax system. The opinion declaredtt‘[tlhe issues herein
presented are of great public importance and shHmellegsolved promptly.”

However, theAmador was not a case involving a transfer; rather,
that case involved the original jurisdiction ofgt@ourt, and did not purport
to address the standard for transferring cases ¢murts of appeal. In
Brosnahan, this Court also cite@lean Air Constituency v. California Sate
Air Resources Bd. (1974) 11 Cal.3d 801, 808-809, but that case didmot
involve a transfer; rather, it was an original mamdis proceeding in this
Court. And it relied upon a different constitutadmrovision for original
jurisdiction (Article VI, section 10), rather thaection 12 which deals with
transfers. Accordingly, it is of little relevangethe instant case. Thus,
Brosnahan is the only case that truly involves a transfer.

From the foregoing authorities, two factors emewtpch militate
against transfer. First, the justification offet®dthis Court irBrosnahan
is absent, because there is no uniform agreemesr@the parties that the
issues are of such importance that transfer isamged. Not only is CASE
opposed, but a number of constitutional officeesaso opposed to transfer
in this matter. Thus, to the extent the trangiddriosnahan was based on a
lack of disagreement over the propriety of trandtez case provides little
guidance to question before this Court presentlyhare is disagreement
on that very question.

SecondPBrosnahan and the other cases previously cited by this
Court are of a fundamentally different charactantthe furlough cases

8



sought to be transferred by the instant petitiBrosnahan involved a
statewide initiative which made fundamental charigake California
criminal justice systemAmador presented constitutional challenges to
Proposition 13, which made drastic and far-reackhmgnges to
California’s tax system.

Unlike those cases, which impacted every voter (added, every
citizen of the state) and made sweeping changé®taw, the instant
petition involves a number of cases adjudicatirgylégality of the
Governor’s orders directing furloughs for state wppes. While it is true
that the issue of furloughs is of great importatacstate employees, they
make up only a small fraction of California’s cdizship. Thus, the
furlough cases are not of the same magnitude insteff the impact they
have on the state.

Moreover, the furloughs are a temporary situatiBg.the terms of
the Governor’'s Executive Orders, the furloughs @mdune 30, 2010.
Their temporary nature distinguishes them fromgéiemanent changes to
the state constitution that were at issuBriasnahan andAmador. The
Governor’s orders did not purport to change thedawdo initiatives.
Rather, they sought to take action which the Gawebelieves is
authorized under existing law. And, that actidmnlawful as alleged by
CASE and others, can be remedied through the narowase of appellate
review.

Interestingly, there is one published opinion wihieferences Rule
8.552. InNguyen v. Superior Court (2007) 150 Cal.App.4th 1006, the
court was deciding the propriety of expedited weitiew of a local election
contest. The court acknowledged that transferavadable under the rule,
but determined that the normal course of considateliberative appellate
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review was appropriate. The same is true herdis“@ase does not
warrant departing from that norm.1b{d.) It is well recognized that our
system of justice benefits from cases percolatmtpuhe Supreme Court
through the “laboratories of the lower courts."e€Se.g.Knight v. Florida
(1999) 528 U.S. 990, 120 S.Ct 459, 461.) As wélldxplained more fully
below, the various furlough cases identified fotgmbial transfer each
present significantly different issues. Consoligtll of the cases in this
Court would not simplify the issues; rather, it Wbaonfuse them. The
appellate courts should be allowed to adjudicagedimatters in due
course, and, upon the completion of that normatgss, this Court can
exercise its discretion to hear one or more oftheugh cases upon a
timely filed petition for review or upon this Colgbwn motion. (Cal.
Rules of Court, rule 8.512(c).)

II. THE VARIOUS FURLOUGH CASESPRESENT DIFFERENT
LEGAL ISSUES

The CASE action pending in the Third Appellate Bt and the
two companion cases with which it is consolidafésent the question of
whether the Governor has the legal authority tiotigh state employees at
all. The CASE action pending in the First Appd|&tistrict, and the two
related cases out of the same trial court whiclats® now pending in that
district, present the question of whether, assurthegsovernor does have
authority to implement furloughs, the manner of lempenting the
furloughs was proper. As the Alameda County Sop&burt explained,
the first cases in Sacramento (and now pendinigarhird Appellate
District) were analogous to a facial constitutioclaallenge, whereas the
cases in Alameda (and now pending in the First AaigeDistrict) are
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analogous to an “as applied” constitutional chajeenAnd, the
constitutional officers case presents a signifigadifferent question
concerning the Governor’s authority vis-a-vis otbeil executive officers.

The Governor has disputed that the issues in thescare different,
but he has repeatedly been proven wrong. In Alan@mlnty Superior
Court, he filed a demurrer to the “special fundstifons, arguing that the
cases should be stayed under the doctrine of aéxelaencurrent
jurisdiction. That doctrine is designed to avomhfticting decisions when
cases presenting the same issue are filed in elifferial courts. Kranklin
& Franklinv. 7-Eleven Ownersfor Fair Franchising (2000)85
Cal.App.4th 1168, 1176.) However, the Alameda @p&uperior Court
overruled the demurrer finding that the issuehiédases were distinct
from those in Sacramento. (AttachmentB.)

The Governor also tried to convince a Sacramerabdourt that the
issues in the cases were so similar as to wamaméfer under Code of
Civil Procedure section 403. However, that coaurnid that:

aside from sharing the same basic premise that the
Governor’s furlough orders are unlawful, there fesg
similarities between the allegations in the Speeiald cases
and thePsychiatric technicians case.

(Attachment A, p. 2.)

The order of the Sacramento trial court denyingntioéion to
transfer is significant because it provides a thgloanalysis of the factors
relevant to transferring and consolidating casekeatrial court level, and

that analysis is instructive on the questions th®ethe instant petition.

8 Attachment B is a trial court order submitted parsito California Rules

of Court, rule 8.504(e)(1)(B).
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Specifically, the court found that because the £ase in different
procedural postures, no judicial economy would digeved by
consolidation. (Attachment A, p. 3.) Similarlfaetcourt found no danger
of inconsistent rulings between the casdbid()

Thus, two different trial courts have reviewed iggue of whether
the cases in question present similar issues, actilgas concluded that
they do not. Specifically, as to the argument réigg the danger of
conflicting decisions (see Petition at p. 20), Al@meda court has already
determined that no such danger exists. As toripenaent that the cases
present common issues of fact and law (see Pettipn 26), both the
Sacramento and the Alameda courts were faced hathguestion, and
concluded that the cases were different. (Attactimm& and B.) In other
words, the Governor has been asking courts adnesstate to consolidate
these cases, but each time the courts have foenel Was no basis for the
request. The trial courts were in the best pasitioevaluate the question
in the first instance, and had the benefit of fulefing and oral argument
on the subject, which this Court does HoThis Court should be reluctant
to take the extraordinary step of transferring sagleen every other court

to review the issue has decided it was inappragriat

T CASE is not aware that this Court has copies abfalhe extensive trial
court briefing on the issue of exclusive concurfansdiction and transfer
pursuant to Code of Civil Procedure section 408r il CASE aware that
this Court has available the various transcripthefhearings in which

these issues were argued by the parties.
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1. THE VARIOUS FURLOUGH CASESARE IN DIFFERENT
PROCEDURAL POSTURES

The cases pending in the First Appellate Disjtist arrived there
several weeks ago. No record has been preparededmtion statement
has been filed, and no briefing schedule has beenThey are truly in
their infancy as appellate cases go. Converdadyconsolidated cases
pending in the Third Appellate District are nedily briefed. In fact,
they were originally deemed fully briefed, and atteat court granted
CASE’s motion for calendar preference, the Couleozd supplemental
briefing on five very detailed questions. (Seeasliment C8 The level of
detail in the order for supplemental briefing sugjgehat the court has
already spent a significant amount of time reviaptime cases and
analyzing the issu€s.The order for supplemental briefing set a short
briefing schedule and directed that no extensidisng would be granted.

Based on the court’s obvious desire to avoid delaysiefing, its
detailed questions, and the fact that the motiorcéddendar preference was
granted, there is every indication that that cadlebe set for oral argument
in the spring or early summer of 2010. It is apparent that the court has

already spent a substantial amount of its finitBgal resources in

8 Attachment C is an order of the Court of Appealmsitted pursuant to
California Rules of Court, rule 8.504(e)(1)(B).
? 1t is worth noting that the order directing supplataébriefing set forth
five additional “issues” in which the Third AppekaDistrict is interested,
and which presumably would become issues in thigtGbthe motion
were to be granted. However, in the normal coafseview, this Court
has the authority to specify which issues are targeed pursuant to
California Rules of Court, rule 8.516(a)(1). Tlaetfthat another court has
already broadened the issues suggests that thi$ €wmuld wait until the
conclusion of those cases to determine which,yfiasues, it may wish to
review.
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reviewing the case so as to formulate the detajles$tions in its order for
supplemental briefing. Transferring those casdbitoCourt would mean
most of those resources had gone to waste.

Moreover, because the cases pending in the Thipekgie District
are so near to argument and decision, transfeting to this Court and
consolidating them with the cases pending in tihst Rippellate District
would unjustifiably delay the more advanced cad&sefing could not
possibly begin in this Court until the record wasgared by the Alameda
County Superior Court Clerk. Even with an expeatlbeefing schedule, it
is likely a transfer to this Court would delay thecisions in the more

advanced cases by months or years.

V. THE FURLOUGHSWILL END SOON

The Executive Orders implementing the furloughsspally
directed that they would end on June 30, 2010.t @age is only a few
months away. Despite the suggestion that furloungng recur (see
Petition, p. 17), the Governor has already publainpounced that the
furloughs will end on that date. In a press rededated January 8, 2010,
the Governor declared that the “furlough prograrth evid on June 30th as
scheduled? Thus, the need for immediate action to stop tnefighs —
assuming they are in fact illegal — will soon pa$ke only questions
remaining after June 30, 2010 will be whether aod to remedy the
wrong done by the illegal furloughs. And that is)atter that can and
should be dressed in thorough, deliberate fashmthe normal appellate

process.

2 The press release is available on the internéteaGbvernor’'s website:

http://www.gov.ca.gov/press-release/14/154
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The notion that this Court should take the furloegkes might be
more persuasive if they had arrived at this Coudro the
implementation of the furloughs via a petition ikirgy this Court’s
original jurisdiction. At least in that contexihere would have been an
arguable imminent crisis in need of immediate netsoh. But that time has
long since passed. There is nothing that this Gzaur do in adjudicating

the furlough cases that cannot be done by the lomnts in due course.

V. THE PETITION DOESNOT SEEK REVIEW OF ALL OF THE
PENDING FURLOUGH CASES

The instant petition specifically excludes fromrissjuest three other
furlough cases on appeal in the First Appellateridis (See Petition, p. 4
fn. 1.) The Governor argues in that footnote thase cases are different.
However, this assertion is disingenuous and sugdglestGovernor has
ulterior motives for the instant petition.

One of the three excluded caséASE, etc., et al. v.
Schwarzenegger, etc. et al., case no. A125292, involves the legality of the
Governor’s order to furlough employees of the S@&aenpensation
Insurance Fund. Despite the statement in thenhpetition that the case
presents a different legal issue, the Governoretgust the opposite in the
briefing filed in the First Appellate District. 8gpifically, in that case, the
Governor argued that under the doctrine of exclusoncurrent
jurisdiction, case A125292 was similar to the casesng out of
Sacramento County and which are now pending i theel Appellate
District. The First Appellate District recentlysised a published opinion in
case no. A125292 in which the Governor’s argumesti® rejected. (See
California Attorneys, Administrative Law Judges and Hearing Officersin
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Sate Employment, et al., v. Arnold Schwarzenegger (2010) ___ Cal.Rptr'3
2010 WL 987129 (March 19, 2010). The publisbeinion found
that “the present action neither threatened nodyced a conclusion that is
irreconcilable with the judgment in the Sacrameadton.” (bid.)

Since the appellate court has already reachedisi@®em case no.
A125292, transfer of that case may not be apprigpri€Compare
Cal.Const. Art. VI, sec. 12(a) with Cal. Rules afutt Rule 8.552(b).)
However, the published decision is relevant becauwssEmonstrates that
while the Governor argues to this Court that treecsas different, the
Governor argued to the both the appellate courtla@drial court that the
cases were identical. These two irreconcilablements cast grave doubts
on the credibility of the Governor’s other argunserggarding the propriety
of transfer. Rather, it appears the Governortengiting to cherry pick
which cases he wants this Court to review, whictuin suggests that he
simply believes this Court is a better forum fas Aarguments.

If indeed the Governor truly believed that the dudgh cases were
suitable for transfer to this Court, there wouldnoereason to exclude some
of the furlough cases, especially when he has pusly argued that those
excluded cases present similar legal issues. Jdust should not be in a
hurry to grant the request of a petitioner who gfegnhis arguments simply
to suit his present purposes. For all of the foneg reasons, the motion to

transfer cases to this Court should be denied.

VI. THE REQUEST TO TRANSFER THE CASESTO THE THIRD
APPELLATE DISTRICT SHOULD BE DENIED
As an alternative form of relief, the petition askis Court to
transfer some of the cases pending in the FirseAge District to the
16



Third Appellate District. (Petition, p. 27.) Falt of the reasons mentioned
previously, this request should also be deniedcaBse the cases present
different legal issues, and are in significantlifedient procedural postures,
there would be no judicial economy achieved by sutiansfer. Indeed,
the move would almost certainly create confusi®he Alameda County
Superior Court clerk, who is only now beginningotepare the record,
does not commonly interact with the Third AppellBlistrict, as Alameda
County lies within the jurisdiction of the First pellate District. CASE
believes there is a strong likelihood of documentd files being sent to the
wrong court merely out of habit or a lack of familty with the different
procedures employed by the Third Appellate Distrithile such errors
would likely not be insurmountable, they would abnhoertainly delay
resolution of all the cases.

The petition argues that transfer to the Third Alape District is
necessary to secure uniformity in the decisiof&tition, p. 28.) However,
this argument overlooks the fact that one of thetraommon grounds for
granting a petition for review in this Court is “$ecure uniformity of
decision.” (Cal. Rules of Court, rule 8.500(b){1T.hus, in the unlikely
event that different appellate districts reach totifig decisions, any party
will have an opportunity to petition this Court fiaview of those decisions.
And that would be the time when this Court wouldrbéhe best position to
assess whether review was appropriate, as it weaud available to it the
allegedly conflicting decisions, rather than theenreat of thgossibility

of conflicting decisions.
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CONCLUSION
For the foregoing reasons, plaintiff and appell@ASE respectfully
submit that the petition to transfer and consoédgipeals should be

denied.

DATE Patrick J. Whalen
Attorney for Appellant
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