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I.
INTRODUCTION

The writ sought by the petitioners in this action is quite literally without precédent. No prior
authority has held that the' Governor niay intrude on the operations of the other independently
elected constitutional officers by ordering them to furlough their employees. And no statute or
cbnstitutional‘ provision grants the Governor this power. |

Under the syStem of divided executive power embodied in the California Constitution, the
Governor lacks the authority to command the constltutlonal ofﬁcers to furlough their employees.
The Governor may not 1ntrude on the core functions of these officers any more than they may - |
intrude on the core functions of his office. Under the authority’ delegated by law to the
constitutidnal officers, they—not the Governor—determine when and hov? to employ the staff

necessary to exercise the powers of their respective offices. Lacking this authority, the Governor

and the other pet1t1oners may not obtain the relief sought in this action.

The constitutional flaw in the pet1t1oners case is not the only reason that the petltlon must
be denied. On its own merits, the Executive Order that is the subject of this aption does not
support the petitioners’ claims. As discussed below, the recent budget package signed by the
Governor, combined With the Governor’s line item vetoes of the constitutional o’fﬁc‘ers’ budgets,
ren(icrs the Executive Order moot. The Governor’s sole justification for asserting emgrgency
furlough authority—the lack of legislative action on the budgét—,—no longer exists. Indeed, the
Governor’s own veto message emphasized that his cuts in the constitutional officers’ budgets
were in lieu of the furlbugh program.

" Moreover, before bringing this actioﬁ, the Governor’s Office informed the coristifutional
officers that they were not subject to ‘the furlough order. In reﬁance on these representations, the
constitutional officers implemented their own significant budget reductions. Given this pattern
of representationl and reliance, the petitioners should be estopped from obtaining a writ to enforce
the Executive Order.

But perhaps more significantly, the Order does not even purport to apply to _the

constitutional officers. In directing the Department of Personnel Administration to implement

2
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the furloughs, the Governor expressly excluded state entities not under his “direct executive
authority.” As the Governor himself has reéognized in other executive orders, the constitutional
officers are beyond his direct comimand. |
| These factors make this case very different from the recent union challenges to the
Governor’s furlough authority previously heard by this Court. Unlike the union cases, this
proceeding raises fundamental constitutional questions concerning the status of the
independently elected officers. And, again unlike the union cases, tﬁis proceeding présenfs
unique factual questions of mootness, estoppel, and inapplicabilify.

" In short, the petitioners have not met their burden to show that the Controller has failed to
perform a ministeriéﬂ duty speéiélly enjoined by law with respect to issuing pay warrants for the
constitutional officers’ employees. As a legal matter, tﬁe Governor lacks the authority to direct

the Controller and the other constitutional officers to comply with his order. As a factual matter,

-the Executive Order is no longer effective to compel such action, if, indeed, it ever was. As such,

the petitionérs have not met their burden to establish that they are entitled to the issuance of a
writ or to injunctive relief. Therefore, the Controller and the Intervenors respectfully request that
this Court deny_ the petitibn and enter judgment in their favor. |
| II.
'STATEMENT OF FACTS

Eaced with an ongoing budget crisis, the Gi;vernor issued Executive Order S-16-08 on
December 19, 2008. (Request for Judicial Notice (“RJIN”), Exh. 2.) Citing a projected $42
billion General Fund budget shortfall over the next 18 months and other fiscal concerns, the
Governor declared that an _emefgéncy existed and directed the Department of Personnel |
Administration (“DPA”) and other agencies and departments under his direct executive authority
to implement a series of budget measures. (/bid.) As material to this proceedmg, the Executive
Order directed the DPA to implement “a furlough of represented state employees and supervisors
for two days per fnonth” and “an equi{/alent furlough or salary r_eduction for all state ménagers, |
including exempt state employées.” (., p 2.) The. furloughs Weré to be effective from February
1, 2009 through June 30, 2010. (bid.) |

3
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In addition to the state’s immediate fiscal problerrls, the Executive Order cited a perceived
lack of response byvthe Legislature as justifying the need for an emergency edict. (RJN, Exh. 2,
p. 1.) Noting that he had twice convened the Legislature in extraordinary session to address the
fiscal crises in November and December 2008, the Governor declared that the Legislature had -
“failed . . . to enact any bills to address the State’s significant economic problems” and had

“failed to effectively address the unprecedented statewide fiscal crisis.” (/bid.) The Governor

asserted that “failure to substantially reduce tlle deficit carried forward from the current fiscal

year into the next fiscal year will likely prevént the State from being able to finance the cashflow
shortages of billions of dollars, thus making it likely that the State will miss payroll and other
essential services payments at the beginning of 2009.” (Ibid.)

The Governor, hclwever, recognized that his authority to issue the Executive Order was not
unlimited. Without purportirlg to order that they do so, he requested “other entities of State

government not under my direct executive authority . . . implement similar or other mitigation

.measures to achieve budget and cash savings for the current and next ﬁscal’yéar.” (RJIN, Exh. 2,

p-2.)

' The Executive Order was quickly challenged in Sacramento County Superior Court by labor
unions representing California state employees. In six separate petitions or complaints, the
unions contested the Governor’s authority to order any furloughs under state law. (See Petition,
pp. 3-4, 17 12-17.) On January 30, 2009, this Court issued a minute order denying writ relief in a
ruling directed to three of the acti‘ons.l—’ | (RJN , Exhs. 8-10 [Judgments and 1.30.09 Minute -
Orderl.) In its mlnute order, this Court held that the Gollernor “has the statutory authority to
reduce the hours of state employées pursuant to Government Code sections 19851 and 19849.”
(Zd. [1.30.09 Minute Order, p. 6].) “[Tlhese two. statutes, taken together, provide the Governor ' '
with authority tb reduce the workweek of state employees to meet the needs of state agencies,

and to do so l>y adopting a rule.” (/d. [1.30.09 Minute Order, p. 7].) Further, the Court found

1. Professional Engineers in California Government, et. al. v. Arnold Schwarzenegger, case
no. 34-2008-80000126; California Attorneys, Administrative Law Judges and Hearing Officers in
State Governmentv. Arnold Schwarzenegger, et. al., case no. 34-2008-8000134; Service Employees
International Union, Local 1000 v. Arnold Schwarzenegger, et. al., case no. 34-2009-80000135.)

4 .
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that the Governor “has authority to reduce the work hours of the state employees . . . pursuant to
the terms of the MOU s the State entered into with the petitioner employéé organizations.” (Ibid.)

By letter, the Controller asked the Court to clarify whether this ruling was intended to apply

to the independently elected constitutional officers. (RIN, Exh. 11.) Evén though the

Governor’s Office had informed the constitutional officers that they were not affected by the
Executive Order, the Controller noted that after the Court’s ruling the Governor’s Office had
“notified the independent constitutional officers and state-wide officials that their employees are
impacted by the ruling.” (Ibid.) Submirted With the Controller’s inqurry were letters from six
constitutional officers? challenging the Governor’s authority to order furloughs of their
employees. (Ibid.) In a responding minute order dated February 4, 2009, this Court noted that
the unions’ petitions and complaints “did not raise any issues regarding the Governor’s authority
to order furloughs for the emﬁloyees of those officers and officials.” (Id., Exh 12.) The Court
further responded that its earlier order “did not address, or make any ruling regarding, the
Governor’s authority to order furloughs for the employees of those officers and officials.” (Ibid.)
Therefore, the Court ‘fexpresse[d] no views regarding that issue.” (Ibid.) | |
On February 20, 2009, )the Governor signed a new budget package passed by two-thirds of
each vhouse‘ of the Legislature. (RIN, Exhs. 5-7.) In signing the budget package, however, the
Governor exercised his lrne item veto authority to reduce the budgets approved by the Legislatrlre
for the other constitutiongl officers. (Ibid.) These cutbacks ranged from approximately 10
percent for most constitutional officers to 62 percent for the Lieutenant Governor. (Ibid; see
discussion, infra.)
II1.
STATEMENT OF THE CASE.
On February 9, 2009 petitioners filed their Petition and Complaint agalnst the Controller

and unnamed Does. Other than naming the Controller, pet1t1oners did not name any of the

2. The letters were submitted by or on behalf of the Lieutenant Governor, the Secretary of
State, the Treasurer, the Superintendent of Public Instructlon the Insurance Commissioner, and the
Attorney General. (RN, Exh. 11 )
5
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constitutional officers as respondents.
In their first cause of action, petitioners seek a writ of mandate pursuant to Code of Civil

Procedure section 1085. (Petition, pp. 9-10, 1 38-46.) They ask the Court to issue a writ \

|| directing the Controller to “to comply with the Governor’s Executive Order with respect to

furloughing of employeés of the constitutional officers and State Board of Equalization and to
comply with Judge Marlette’s January 29, 2009 and Fébruary 5, 2009 orders.” ([d.,p. 10,9 46.)

In their second and third causes of action, petitioners seek injunctive and declaratory relief.
(Petition, pp. 10-12, Y1 47-58.) Although not expressly made clear, the petition appears to seek a
mandatory 1nJunct10n enj ommg the Controller from failing to implement furloughs of the
employees of the state constitutional officers. (/d., pp. 10-11 1[1[ 48-54.) Separately, petitioners
ask the Court to declare that “the Controller is legally required under the Executive Order as well
as Judge Marlette’s January 29, 2009 and February 5, 2009 rulings to comply with the |
implementation of furlbughs of state employees by the constitutional officers and the State Board
of Equalization” (I, p.12,958) | |

On February 26, 2009, theCourt granted the state constitutional officers and the Board of |
Equalization leave to file a complaint in intervention. Five of the state constitutional officers
(the Lielitena_nt Governor, the Secretary of State, the Attorney General, the State Treasurer, and
the Superintendent of Public Instruction) and the State Board of Equalizatidn have now filed a
complaint in intervention. They ask the Court to deny the petition for writ of mandate and issue
a declaration that the petitioners are urIable to compel the other constitﬁtionél officers and the
Board of Equalization to comply with a furlough program 1mp1emented by executlve order. (See
Complalnt in Intervention, p. 7 [prayer for rehef] )

‘ ‘ IV.
A PETITION FOR WRIT OF MANDATE MUST BE DENIED IN THE
ABSENCE OF A MINISTERIAL DUTY ON THE PART OF RESPONDENT
Pursuant to Code of Civil Procedure section 1085, subdivision (a), a traditional writ of -

mandamus compels the performance of a duty specially enjoined by law:

6
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A writ of mandate may bé issued by any court to any inferior tribunal, corporation, board, or
person, to compel the performance of an act which the law specially enjoins, as a duty
resulting from an office, trust, or station, or to compel the admission of a party to the use
and enjoyment of a right or office to which the party is entitled, and from which the party is
unlawfully precluded by such inferior tribunal, corporation, board, or person.

“The primary purpose of the writ of mandate is to enforce a plain, nondiscretionary legal
dutytoact....” (CEB, Civil Writ Practice (3d ed. 2007) § 3.21, pp. 75-76.) “[TThe writ will
not lie to control diséretion conferred upon a public officer or agency.” (People ex rel. Younger
v: County of El Dorado (1971) 5 Cal.3d 480, 491.) “Two baéic requirements are essential to.the
issuance of the writ: (1) A clear, present and usually ministerial duty upon the part of the
respondent . . . and_ (2) a clear, present and beneficial right in the petitioner to the performance of
that duty.” (Ibid.) “In the absence of a showing of this correlative duty and right, the writ will be
denied.” (8 Witkin, Cal. Proceduré (5th ed. 2008) Extraordinary Writs, § 74, p. 954.)

Moreover, “[w]here the alleged ministerial duty would be contrary to law, mandate is’
unavailable.” (Moran v. Departn?ent of Motor Vehicles (2006) 139 Cal.App.4th 688, 691.)
Where the public officer “does not have a duty to perform the act requested, and doing so would
be contrary fo lan, relief cannot be granted by a writ of mandate.” (/d. atp. 693.)

As the moving party, petitioners bear the bﬁrden of proof to establish that they are entitled
the requested relief. | (CEB, Civil Writ Practice in California, supra, § 9:70, p. 387 [“The party
secking extraordinary relief has the burden of proVing his or her case and cannot simpiy depend
on the failure of the adversé party to prove a defense.”].) |

As will be demonstrated below, neither the Controller nor the other constitutional officers
nor the Board of Equalization are subject to the Governor’s Executive Order. It follows that the
writ of mandate sought by petitioners may not issue.

ARRN |
VAN

WAL

AN

WAL

VAN
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) V.
ARGUMENT
1. THE GOVERNOR LACKS POWER TO FURLOUGH THE EMPLOYEES OF
THE OTHER INDEPENDENTLY ELECTED CONSTITUTIONAL OFFICERS.
A. ‘Applying the Governor"s Order to the Constitutional Officers Would Violate
the System of Divided Executive Power Embodied in the California
Constitution. | |

Regardleés of how far his authority extends to furlough employees under his direct
command, the Governor lacks any power to order the other independenﬂy elected constitutional
officers? to furlough their employees. Under Califofnia’s system of divided eXecﬁtive authority,
the Gove‘rnor' may not intrude on the core functions of the other officers. And given his lack of
authority to direct furloughs of this type, the Governor has no basis to seek a writ in this
proceeding directing the Controller to éomply with his Executive Order.

“Unlike the federal Constitution, the California Conétitution—like many state
constitutions—embodies a structure of divided executive power, pfoviding for the statewide
election of not only the Governor (and the Lieutenant Governor), but also of the Attorney
General, the State Treasﬁrer, the Secretary of State, the Controlle_r, and the Superintendent of
Public Instruction.;" (Marine Forests Soc. v. California Coastal Com’n. (1985) 36 Cal.4th 1,31.) -
As one commentator has observed, “the California Constitution explicitly and repeatedly creates
a multiple executive. The Lieutenant Governor, Attorney General, Secretary of State, .Treasurer,
and Confroilér all are directly elected and do not answer to the Governor.” (Zaslow, Taking -
Politic; Seriously: 4 Theo@ of California’s Separation of Powers, 51 UCLA L. Rev. 1079, 1113
(2004) (Taking Politics Seriously).) "

This divi&ed executive structure distinguishes California and most other states from the
federal syéteni of ';i unitary executive: “Most states have adopted a constitutional structure for the

executive branch that differs significantly from the federal constitution. The distinguishing

3. For convenience, references to the constitutional officers in the remainder of this brief

shall include the Board of Equalization.
8
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feature of the federal model is the unitary eaecutive. ... By contrast, the states in varying
degrees typically follow a fragmented executive branch model, with several officials serving as a
result ef statewide election, each independently accountable to the voters.” (Mattheson,
Constzz‘utzonal Status and Role of the State Atz‘orney General, 6 U. Fla. J.L. & Pub. Pol’y 1, 5-6
(1993) (Constztutzonal Status).)

For all but one of the constitutional officers; this independent status is inherentiy derived
from the California Constitution “The Lieutenant Governor, Attorney General, Controller,
Secretary of State, and Treasurer shall be elected at the same time and places and for the same
term as the Governor.” (Cal. Const., art. V, § 11.) Similarly, the State Superintendent of Public
Instraction “shall be elected by the qualified electors of the State at each gubernatorial élection.”
(Cal. Const., art. IX, § 2.) And the Board of Equalization consists of the Controller and four
members elected for four-year terms at gubernatorial elections. (Cal. Const., art. XIII, § 17.)

Historically, ‘When the respective roles of the Governor and the other constitutional
officers have been considered by the California Supreme Court, the independent status of each
office has been reeognized. For exampie, the Court long ago reco gnized that the State Controller
“does not hold his appbintment of the Governor, is not responsible to him, and acts entirely
independent of him.” (People ex rel.‘McCauley v. Brooks (1860) 16 Cal. 11, 55.) Similarly, .
“[t]he Secretary of State 'though appointed in the first instance by the Governor, is not |
respon31ble to that ofﬁcer but is independent of h1m > (Id. atp. 58.) Further, “[t]he Treasurer is
not respons1b1e to the Governor, the Secretary of State or the Controller. He is 1ndependent of all
these officers.” (/d. atp. 59.)

Likewise, the independent. nature of the separate constitutional offices limits the ability of
the legislative branch to exert “an unlimited diécretion in respect to the nature of the duties which
it may require to be performed by these officers.” (Love v. Baehr (1874) 47 Cal. 364, 367

[Legislature could not require Attorney General to serve on Board of Exaniiners].) “From the

" 4. Provision for the statewide election of the Insurance Commissioner is statutory, rather
than constitutional. (Marine Forests Soc. v. California Coastal Com’n, Supra 1 Cal.4thatp. 31 n.
11, citing Ins. Code, § 12900.) '
9
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earliest period of our history as a nation, almost every State in the Union had a Secretary of State,
Controller, Treasurer, and Attorney-General; and the general nature of the duﬁes pertaining to
each were perfectly well known to the framers of our Constitution. It is clear beyond
controversy, that in establishing similar offices here, the framers of that instrument had ref'ereﬂce
to the same general class of duties, which it was well knoWn pertained to such offices

elsewhere.” (Id. at pp. 367-368.) Thus, for example, “[t]he Legislature has no more power to

“compel the Attorney-General té [serve on the Board of Examiners] as a part of the duties of his

office; than it has to éompel the Superintendent of Public Instruction to take charge of the State
prison, or to perform the duties of State Gauger. The Attorney-General is, therefore, under no

obligation to perform such services, and he may decline to perform them, without any breach of

his official duty as Attorney-General.” (Id. at p. 370.)

Commentatoré have noted that sound reasons exist for maintaining the separate and
'indepeﬁdent status of the conétifutional officers. For example, the existence of separate
constitutional officers, such as thé Attorney General, “cén‘stitutes a check and balance feature of
the executi\}e branch of state government.” (Constitutional Status, supra, 6 U. Fla. J.L. & Pub.
Pol’y at pp. 10-11.)

The system of checks and balances among the constitutional officers is closely related to
the analogous concept of separation of deers amdng the three branches of govemir_lent. Under

California’s system of government, “[t]he powers of state government are legislative, executive,

‘and judicial[,]” and “IpJersons charged with the exercise of one power may not exercise either of

the others except as permitted by this Constitution.” (Cal. Const., art. III, § 3.) The separation of
powers doctrine “limits the authority of one of the threé branches of government to arrogate to
itself the core funcfions of another branch.” (Carmel Valley Fire Protection Dist. v. State of
California (2001) 25 Cal.4th 287, 297.) Although “}the. other branches do not necessarily violate
the separation of powers doctrine simply becauée they undertake actions that affect those core
functions[,]” they may not “defeat or materially impair the inherent functions of another branch.”

(In re Rosenkrantz (2002) 29 Cal.4th 616, 662.) '
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Here, the Governor cannot, consistent with California’s system of divided executive
authority, order the other constitutional officers to furlough their employees. Allowing the
Governor to exert this power would not only intmde on the “core functions” of the other
executive offices but would “defeat or materially impair” these functions. Plainly, the ability to
remain open and operating during normal businiess hours is fundamental to the power of each
officer to carry out his or her constitutional duties. With limited exceptiohs, these officers—as
well as the Governor—carry out the duties of their offices through deputies or employees to
whom a551gmnents have been delegated. If the Governor could order 1ndependent1y elected
officials to furlough their employees—to close up shop on his command—the Governor, not
those officials, would in a very real sense control the functions of the other independent
executive departments. Nething in the California Constitutien suggests that the Governor is
imbued with such overarchmg executive authority.

True, the Constltutlon provides that the Governor is vested with “the supreme executive

authority of this State” and directs that he or she “shall see that the law is faithfully executed.”

(Cal. Const., art. V, § 1.) But this provision has never been construed as granting the Gevernor

the broad power that he is attempting to assert over the other constitutional officers in this
proceeding. Indeed, the California Suprerhe Court has declined in the past to read this provision
as expansively as has been urged by the Governor. (See Marine Forests Soc. v. Califernia
Coastal Com ’n, supra, 36 Cal.4th at p. 47 [Provisions of art. V, § 1, “never have been viewed as

granting the Governor the constitutional authority to appoint all executive officers or as

conflicting with and invalidating any statutory provision that grants the Legislature the power to

appoint an executive ofﬁcer ”], see also Takzng Politics Seriously, supra, 51 UCLA L. Rev. atp.

1109 [“To be sure, the document declares that the Governor is vested with ‘the supreme
executive power’ of the state, but if we examine what the Governor actually can do, and what he
is forbidden from doing, we can see that the rhetonc dissolves.”]) Certainly, the Governor has
cited no authority construmg his executive authonty to encompass the power to furlough

employees_ of independent officers and officials. '
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If anything, the California Constitution deprives the Governor of the authority to manage
the day-to-day affairs of the other elected officers in this manner. Under the Constitution,
“Authority may be provided by statute for the Governor to assign and reorganize functions
among executive officers and agencies and their employees, other than elective officers and
agénci-es administered by elective officers.” (Cal. Const., art. V, § 6, emphasis added.) By -
prohibiting the Legislature from granting the Governor power to reorganize the offices of the
elective officers, the Constitution protects the divided executive structure of California N
government. It would be fundamentally inconsistent with tiliS provision to permit the Governor,
who may not assign or reorganize the functions of employees in the elective offices, to
nonetheless furlough those salﬁe employees.

This is not to say that the constitutional officers are free from the normal checks end
balances of our constitutional system. For example, each independently elected officer operates
within the budget provided fof his or her office by the Legislature. Further, they are subject to
judicial writs directing compliance with ministerial duties. (See People ex rel MeCauley V.
Brooks, supra, 16 Cal. at pp. '62-63‘.) And ultimately they are answerable to the people who
elected them to office. But hothihg in our constitutional scheme subjects their o‘fﬁces.to the
micromanagement represented by how the Governor is now seeking to apply the Executive :
Order. | |

| B. The ‘Governor’s Assertion ef Unlimited Fur.iough Power is Inconsistent With
the Independent Powers and Duties Assigned to the Constitutional Officers.

The Constitution has been described as following “a .minimalist approach” with respect to
delineating the duties end functions ef the constitutional officers. (T irapelle v. Davis (1993) 20
Cal.App.4th 1317, 1327.) For example, with respect to the Controller, “it provides for the office-
but pri.marilj? leaves it to the Legislature to define the duties and functions of the Controller.” |
(Ibid.) But the duties and functions that are prescribed in the Constitution and the statutes leave
little rooﬁq for the furlough order issued by the Governor. Applying that order to the
constitutional officers would fundamentally conflict with the functions.delegated to those officers

by the Legislature.
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The independent powers and duties of the executive officers and the Board are recognized

in a broad array of constitutional provisions and in statutes:

The Lieutenant Governor: The Lieutenant Governor shall have the same qualifications as
the Governor, serves as President of the Senate, and has a casting vote in that body. (Cal. Const.,
art. V, § 9.). Further, not only does the Lieutenant Governor succeed to the Governorship when
there is a Vacancy, but he or she “shall act és Govemor during the impeachment, absence from
the State, or other femporary disability of the Governor or of a Governor-elect who fails to take
office.” (Id., art. V., § 10.) "Moreover, the Lieutenant Governor may appoint a secretary and such
cle_rical assistants as “the Lieutenant Governor deems nécessary for his office.” (Gov. Code, §
12101.)

The Secretary of State: The Secretary of State is charged with various duties,' including

maintaining a record of the official acts of government and the certification and declaration of
election resulfs: (Gov. Code, § 12159, et. seq.) Among othe_r significant duties, the Secretary of
State is the chief elections officer of the state and administers the provisions of the Elections
Cdde. (Id;, § 12172.5.) To carry out these duties, the Secretary of State “may appoint one
Assistant Secretary of Staté; whose powers, duties and liabilities shall be those of a deputy, and
any deputies_and clerical, expert, technical and othér assistants necessaryl for the proper conduct
of his or her office.” (Id., § 12152, subd. (a).) | | |

The Attorney General: “Subject to the powers and duties of the Governor, the Attorney

General shall be the chief law officer of the State.” (Cal; Const., art. V, § 13.) The California

Constitution confers on the Attorney General “the duty . . . to see that the laws of the State are

uniformly and adequately enforced.” (/bid.) By statute, the Attorney General is head of the
Departmént of Justice, and, with limited exceptions, has charge, as attorney, of all legal matters
in which the state is interested. (Gov. Code, §§ 12510, 12511.) And he or she is granted power
to appoint persons necessary to carfy out the duties of the ofﬁce: “The Attorney General may
appoint and fix the salaries of such Assistant Attorneys Genéral, Deputy Attorneys General, 4

service agents, experts, and technical and clerical employees as he deems necessary for the

proper performance of the duties of hlS office.” (Id_., § 12502.)
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The State Treasurer: Like other constitutional officers, the State Treasurer performs

duties defined in the Government Code. (Gov. Code, § 12320, et. Seq.) Among other duties, the
Treasurer receives and keeps state money, bonds and other securities (id. § 12320), pays warrants
drawn by the Controller (id., § 12324), and prepares reports aﬁd information concerning state
balances for the Controller, the Governor, and the Legislature (id., §§ 12328, 12329, 12330).

The Treasurer “may appoint one deputy treasurer at the annual salary as the Treasurer shall
establish.” (/d., § 12302.) And, subject to the Civil Service Act, he or she “may also appoint and
fix the salaries . . . of such officers and employees as may be necessary to carry out the duties of

the office.” (Ibid.)

The State Controller: The Controller “shall superintend the fiscal concerns of the state.”
(Gov. C'odq; § 12410.). Further, he or-she “shall audit éll claims against the state, and may audit
the disbur-sement of any- state vmoney.” (Ibid.) Other specific duties are set forth in the
Government Code. d., §§ 12410-12439.) The Controllgr “may organize his or her office into
divisions and may, in conformity with the State Civil Service Act .. . and the State Corstitution,
appoint deputy controllers, chiefs of divisioné, and other subordinate officers and employees as
may be necessary for the proper conduct of the office.” (Zd., § 12402.)

- Superintendent of Public Instruction: The Superintendent “shall execute, under direction

of the State Board of Education, the'policies which have been decided upon by the béard and
shall.' direct, under general rules and regulations adopted by the State Board of Education, the

work of all appdintees and employees of the board.” (Educ. Code, § 33111.) The

 Superintendent “may employ one Deputy Superintehdent of Public Instruction and necesséry

clerical and expert assistants, and méy fix the compensation of all statutory and other employees
as providéd by law, exéept‘ as otherwise provided.”(Id., § 331 10; see State Bd. of Education v.
Honig (1993) 13 Cal.App.4th 720, 757 [“[T]he Superintendent is authorized by constitutional
and statutory law to nominate or appoint at least 12 key bersonnel for the Department.”])

Board of Equalization: The Government Code prescribes mandatory duties for the Board

of Equalization. (Gov. Code, § 15606.) The Board may appoint its secretary and prescribe his or

her duties and “may employ such expert and clerical assistants as it deems nécessary' in the
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performance of its powers and duties.” (/d., § 15604.)

As the foregoing summary shows, the constitutional officers, not the Governor, decide
which officers and employees are “necessary for the proper conduct of the office.” (Gov. Code,

§ 12402 [Controller]; accord: 'id., § 12101 [Lt. Governdr]; id., § 12152, subd. (a) [Secretary of
State]; id., § 12302 [Treasurer]; id., § 12502 [Attorney General]; id., § 15604 [Board of
Equalization]; Educ. Code, § 33111 [Supt. of Public Inst.] .) The Govemor cites no authority
that would allow him to supercede the authority of constitutional officers to staff their offices and
arrogate this function to himself through furloughs or any othér means.

It i)s no answer for the Governor to cite to the emergency authority allowing
implementation of work rule changes in limited circumstances without meeting with employee
bargaining units. (Gov. Code, § 3516.5.) thhing in this statutofy authority purports to override
the independent authority of the constitutional officers. Moreover, the.se'ofﬁcers are equally
capable in exercising théif constitutional authority to respond to emergénéy budget cﬁseé through
the management of their respective offices.

It is also nd answer to suggest that the Governor may exercise this power merely because
the DPA may negotiate work rule changes With the erhployee bargaining units. Negotiated
changes would present a radically different sc;ena;rio for the independent constitutional officers
than would an emergency decree issued by fhé Governor. For one thing, negotiated memorahda‘
of understanding must be ratified by the bargaining unit members and then approved by the
Legislature. If negotiated furloughs would seriously interfere with the oﬁeration of their offices,
the elected officers could bring such concerns to tile Legislafure’s attention. This situation would"
préserve the checks and balances among the respective executive branch officers as well as the
separation of powers among the independent branches of government. By contrast, except for
legal challenges, there would be no apparent a.ppeal from an emergency executive order. |

Moreover, the core duties of the constitutional officers—essential to the functioning of
state government—do not allow for the broad furlough power claimed by the Governor. For
exarhple, the Attorney General’s Office interacts on a fegula‘r basis with the court system, law
enforcement, and the general public. As part of this interaction, the deputies employed by the
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Attorney General must be prepared to appear in court during normal working hours. Since the '
judicial branch is expressly excluded from the Governor’s Executive Order, unrestricted
furloughs would not only interfere with essential functions of the Attorney General’s Office bﬁt
could lead to disruption of the judicial system. Moreover, the deputies owe professional duties to
their clients—duties that may prbve inconsistent with furloughs ordered by the Governor.

No less, the State Treasuref operates in a global financial market that leaves little room

for furlough days of the kind contemplated by the Governor. In carrying out his duties to

1| safeguard and maximize public funds, the Treasurer must be prepared to respond in real time to

.events occurring in financial markets, particularly in the highly uncertain economic environment
of the present day. Similarly, thé Secretary of State must be prepared to comply wifh the
exacting requirements of the Elections Code, including the mandatory deadlines established for
everything from ballot pamphlets to vote c;értiﬁcation. And the Supeﬂﬁtendent of Public
Instruction oversees the State S.'pecial Schools, whiéh operate on a 24-hour residential basis
serving students with special needs. ‘No dbubt, each of the constitutional officers face similar |
concerns. | |

Tﬁese constitutional and statutory functions, which go to the essence of state
constitutional gox}emment,_'have long been recognized as falling within the purview of their
respective executiv_é officers. These ofﬁcérs—not the Governor—are chargéd by the state
Coﬁstit’ution with determining how best to carry out these functions within the existing budgefary
and statutory framework. Because his Ex’ecutive.Order conflicts with this fundamental ordering

of state government, the Governor may not obtain the writ prayed for in this action.

2. THE EXECUTIVE ORDER DOES NOT AFFORD A BASIS ON WHICH TO

FURLOUGH EMPLOYEES OF THE CONSTITUTIONAL OFFICERS

In addition to the Governor’s inherent lack of legal authorify to direct the constitutional
officers to furlough employees, the Executive Order itself is ineffective to support writ relief in
this acﬁon. To begin with, the rapidly changing state budget situation has now mooted the
Governor’s emergency justification for the Order. Further, representations by the Governor’s

Office that the Order would not apply to the constitutional officers should estop the petitioners
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from obtaining the requested writ of mandate. And, perhaps most fundamentally, the Order does
not apply to the constitutional officers in the first instance. Each of these factors represents an
independent basis on which to deny the writ.
A The New State Budget and the Governor’s Vetdes of Executive Officer
Appropriations Moot All Justifications for the Executive Order.

In his Executive Order, the Governor rested his legal authority to issue an emergency
order on Government Code section 3516.5. (RIN, Exh. 2, p. 2.) Under section 3516.5, “[e]xcept
in cases of emergeney as provided in this section,” recognized employee organizations must be
given v&ditten notice and an opportunity to meet and confer in response to proposed changes" |
within the scope of the organization’s representation. (Gov. Code, § 3516.5.) An emergency is
present “when the employer determines that a law, rule, resolution, or regulation must be adopted
immediately without prior notice or meeting with a recoglliied employee qrganization.” (Ibid.)

The Executive Order left no doubt as to why the Gov'emor believed he had to take
emergency steps under.the auth'ority. of section 3516.5 to address California’s budget crisis. As
described by the Governor, the Legislature, twice ealled into special session to address the
budget, “failed . . . to enact any bills to address the State’s sighificant economic problefns” and
“failed to effectively address the unprecedented statewide crisis.” (RIN, Exh. 2, p. i.) The
Governor issued his Execﬁtive Order only after the second ses.sion convened Dee,ember 1,2008

did not result in a new budget package. (Ibid; see Petition, p. 3, § 10 [Executive Order issued

| when ““a solution acceptable to both the Governor and the Legislature was proving elusive.”].)

tis, of course, well known that the budget landscape, while dire, has shifted radically
since the issuance of the Executive Order. On February 20, 2009, the Governor signed what his
office described as “an'historic budget package to solve California’s $42 billion deficit.” (RIN, |
Exh. 4 [2.20.09 Press Release].) According to the Gove’fnor’s Office, this budget package “takes
the necessary steps to reduee_ spending, bring in new revenue, improve our business climate and
create jobs, and make government more efficient.” (/bid.) The budget packege includes $14.9
billion in budget deductions and well as “temperary revenue increases” of $12'.‘5 billion through

increases in the state sales tax, vehicle license fee, and personal income tax. (Ibid.)

17

Respondent’s and Intervenors’ Opposition to Petition for Writ of Mandate




W

~N O

o0

10
11
12
13
14
15
16
17
18

. 19

20

21

22
23
24

25
| 26
27
28

Moreover, in approving the new budget, the Governor exercised “his line item veto power
td save the state an additional $957 million from the 2009-10 budget [geﬁeral fund].” (RJN, Exh
4 [2.20.09 Press Release].) These line item vetoes included “at least a 10 percent reduction to
rﬁost of the Constitutional Offices.” (Ibid.)

The passage of thé new budget moots the entirety of the Governor’s Executive Order.

The justification for the Order—the lack of legislative action that had been sought by the

Governor—has been addressed by the new budget package. That is not to say that budget solved

all of state’s fiscal problems or that California’s economic problems have disappeared.” But the
Govemnor’s justification for the Executive Order was not that a budget solution was less than
ideal but that there had been no legislative action whatsoever. By contrast, the state now has a
budget deal approved by two-thirds of each house of the Legislature and signed by the Governor
subject to substantial line item vetoes. Having received the budget package he requested, the
deernor should not be heard to demand enforcement of an emergency decree that has been
superceded by that very budget. |

Nothing in Government Code section 3516.5 suggests that the emergency authority

conferred therein grants the Governor unlimited and ongoing authority even after the emergency -

conditions cited in an executive order have ceased to exist. Under the Emergency Services Act¥
(Gov. Code, § 8550, et. seq..), issuance of an emergency proclamation implies the Governor has
made the necessary ﬁﬁdingsvto support the proclamation. (California Correctional Peace
Ojﬁcers Ass’nv. Schwarzenegger (2008) 163 Cal.App.4th 802, 820.) “[I]tis sufﬁcient ifthe
proclamaﬁon sets forth circumstances that support the implied finding.” (Ibid.) But here, the
very circumstances set forth in the.Executive Order are no longer presenf. In effect, the
petitioners are ésking this Court to issue a writ to 'enférce an order describing an emergency (i.e.,
lack of a budget) that no longer exists. They cite no authority that would allow such open ended |

executive power.

'5. The Executive Order did not'pﬁrport to order furloughs pursuant to the Governor’s
authority under the Emergency Services Act. Nothing in this brief should be construed as addressing
the scope of that authority in circumstances falling within the scope of the Act.
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This all leads to one conclusion: the Governor’s Order is moot. “[A]lthough a case may
originélly present an existing controversy, if before decision it has, through act of the parties or
other cause, occurring aftef the commencement of the action, lost that essential character, it
becomes a moot case or question which will not be considered by the court.” (I;Vilson v. Superior
Court (1952) 112 Cal.App.2d 450, 453.) “A case becomes moot when a court ruling can have no
practical impact or cannot pfovide the parties with effective relief.” (Simi Corp v. Garamendi
(2003) 109 Cal.App.4th 1496, 1503.)

Itis not just the Executive Order that is now out of date. The petition itself is premised
on the lack of a state budget as triggering the emergency supportlng the writ request. (Pet1t10n p.
3,9 10 p- 11,954 [assertlng that petitioners and entire state of California will suffer irreparable
injury in light of “the real and immediate statewide fiscal crisis.”]; see also Opening Brief, pp. 2-
3.) Petitioners no longer have a pleading that even purports to justify writ relief under existing
circumstances. | | | |

Moreover, petitioners’ supporting declarations are also out of .datc. For example, the
declaration of Director of Finance Michael Genest addresses the state’s financial situation before
the Fébruarsf budget package. (See Michael Genest Declaration, 99 4-9.) Similarly, the
Declaration of Alene Shimazﬁ does not account for the Governor’s line item vetoes Qf the
Constitutional Officers’ budgets. (See Alene Shimazu Declaiation, €M e6-12.)

' In this context, the Governbr’s line item vetoes of the constitutional ofﬁcérs’ budgets are
particularly significant. The Governor’s Office acknowledges that fhe 1Vt)u'dget cuts instituted by
these vetoes typically amount to 10 percent of their budgets.' (RIN, Exh. 4 [2.20.09 Press
Release].) Even if an emergency still justified furloughs té reduge constitutional ofﬁce;rs’
bﬁdgéts following the budget package, the Governor has substituted line item veto cuts in lieu of
the allegedly necessary action. Petitioners offer no evidence that there is an emergency requiring
both the veto cuts and the emergency furloughs.

The change in circumstances caused by the vetoes is perhapé best illustrated by the
Governor’s cutbacks in the budget-of the Lieutenant Governor. The Governor reduced the

Lieutenant Governor’s budget from the $2.778 million approved by the Legislature to $1.044
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million, a.$1.734 million cut equivalent to a 62.4 percent reduction. (RJN, Exh. 5, [2.20.09 veto
message, p. 1].) In her declaration, Alene Shimazu asserts that furloughs under the Governor’s
Executive Order would lead to fqtal savings of $334,632 in the Lieutenant Governor’s Office
through 2009-2010. (Alene Shimazu Declaration, 9.) And this declaration was given before
the Governor approved the budget subject to the vetoes. Left unexplained by the petitioners’
papers is what justification would exist for aliowing the Governor to impose furloughs in
addition to the substantial veto cutbacks, which in the case of the Lieutenant Governor amount fo ‘
more than five times the purported furlough savings.

- As shown by data publicly.released by the Department of Finance, the same holds true for
other constitutional officers. (RJN, Exh. 7 [2009 Budget Act Package — Vetoes].) For example, |
although Alene 'Shimazu projects that the furloughs will save $36.707 million from the Attorney
General’s budget (Alene Shimazu Declaraﬁon, 9 8.), the Governor’s line item veto removed
$47.896 million from\‘ the Attorney General’s 2009 budget. (RJN , Exh. 7 [2009 Budget A§t
Package — Vetoes, itém 2].) For the State Controller, Shimazu projects $10.704 million in
furlough savings. (Alene Shimazu Deciartion, 9 6.) This compares to $11.108 million in line
item veto reductions. (RJN, Exh. 7 [Vetoes, item 3].) For the Superintendent of Public
Instruction the comparable numbers are gproj ected $10.830 million from furloughs and an actual

$17.369 million from vetoes. (Alene Shimazu Declaration, § 7; RIN, Exh. 7 [Vetoes, item 10].)

For the Secretary of State, it is $1.610 million from the furloughs but $3.436 million from the

vetoes. (Alene Shimazu Declaration,  10; RIN, Exh. 7 [Vetoes, item 6].)%

Indeed, the Governor’s Office itself has recognized that the budget reductions for the
constitutionai officers has drastically changed the prevailing circumstances. As represented by
the Governor’s Ofﬁée ih a statement released on the day the budget was signed:

The reduction from most Constitutional Officers’ budgets will achieve $47 million in
savings.Z This reflects equity among all executive branch agencies for the state employee

6. The Treasurer and the Board of Equalization were not spared from these cutbacks. The
vetoes slashed the Treasurer’s 2009 budget by $825,000 and the Board’s budget by $13.456 million.

7. Presumably, the $47 million figure in the statement was not meant to refer to the total .
reductions imposed on the constitutional officers. The veto reductions in the Department of
- 20
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compensation reductions within the budget through furloughs, elimination of positions,

overtime reform and reducing paid state holidays. The Constitutional Officers will have

the flexibility to implement the savings within their own offices.
(RJIN, Exh. 4, [2.20.09 Press Release].)

The Governor’s veto message asserted the same thing: the appropriation reduction for
most executive officers “reflects the state employee compensation reductions for furloughs,
ov_ertime reform and elimination of two state holidays.” (RIN, Exh. 5, p. 2 [Attorney General],
p. 5 [Controller], p. 9 [Secretary of State], pp. 9-10 [Treasurer], p. 11 [Dept. of Education].) The
Govel‘nor added, “I am reducing these funds to ensure equity among all executive branch
agencies relative to employee compensation levels.” (Ibid.) With respect to the Board of
Equalization, the Governor’s message made this point with added detail:

I am reducing this appropriation to reflect savings in the Board of Equalization’s

budget which would normally be expected to occur as a result of the state

employee furloughs I ordered, net of the tentative bargaining agreements reached

with Units 1, 3, 4, 11, 14, 15, 17, 20 and 21. Because the Board of Equalization

has declined to participate in the furloughs, I am reducing these funds to ensure

equity among all executive branch agenc1es relatwe to employee compensation

levels. -

{d.,p.7)

Indeed, other actions by the Governor in the wake of the budget package indicate that he
no longer views the two-day per month furloughs essential to the state’s response to the budget
crisis. As has been widely reported, the Governor, through the DPA, has negotiated a 1-day per
month furlough with the Service Employees International Umon If the Governor 1o longer
beheves that the Executwe Order should control employees of th1s bargaining un1t there is no
Justlﬁcatlon for issuing a writ to compel compliance by the Controller or the other constitutional
officers.

Thus, the Governor’s own public statements and messages have made clear that the line

item vetoes were intended as a substitute in lieu of the furloughs that were the subject of the

Executive Order.¥ The Governor has already cut the budgets of the constitutional officers to

Justice’s 2009 budget alone approx1mately equal this amount. (See RJN, Exh. 7 [Vetoes item 2].)

8. The same sentiment was expressed by the Governor’s Finance Director, M1chael Genest,
who was quoted as stating, “If we should lose the lawsuit, they’re still going to have to give us the
21

Respondent’s and Intervenors’ Opposition to Petition for Writ of Mandate




N

~1 O W

10
11
12
13
14

16

- 17
18

19
- 20
21

- 22

23
24
25
26
27
28

15

achieve parity with the furlough cuts imposed on state agencies under his direct command.
Under these circumstances, the petitioners should not be heard to assert that there is a continuing
justification for a writ directing the Controller to implement the furloughs with respect to the
constitﬁtional officers.

B. The Petitioners Should Be Equitably Estopped From Asserting that

the Executive Order Applies to-fhe Constitutional Officers.

“The elements of an estoppel claim are: ‘(1) the pﬁrty to be estopped must be appraised of
the facts; (2) he must intend that his conduct shall be acted upon, or must so act that the party |
assertiﬁg the estoppel had a right to believe it was so intended; (3) the other party must be
ignorant of the true state of facts; and (4) he must rely upon the conduct to his injury.” (Golden
Day Schools; Inc. v. Department of Education (1999) 69 Cal.App.4th 681, 693, quoting Driscoll
v. City of Los Angeles (1967) 67 Cal.2d 297, 305.) “Where the defendant is a government entity,
a fifth element requires that the injury to the plaintiff’é personal interest if the governinent is not
estopped outweighs the injury to the public inte}cst if the government is estopped.” (Ibid.)

Here, Respondent and Intervenors have submitted declarations demonstrating that the
Governor’s Office initially represented that the furlough order would hbt apply to the
constitutibnal officers. During a conference call held January 9, 2009, representatives of the
Go_vernor’s Office léd‘ senior officials from the other independent executive offices to believe
that they were not subject to thé furlough order. (See Susan Lange Declaration, { 5-6 [Dept. of
Educ.];. Collin Wong-Martinusen Declaration, § 4 [SCO]; Caroline Cabias Declaratibn, M 2-3
[Bd. of Equal.]; Simeona Pasquil, q 3-4 [Lt. Gov.]; Dora Mejia, § 3 [Sec. of State]; Steve Cooney
Declaration, 9 4 [Treasurer]; James Humes Declaration, § 14 [Attorney General].)

Indeed, following the January 9 conference call, State Treasurer Bill Lockyer wrote to

David Gilb, DPA Director and a petitioner in this action, to confirm this understanding;

As acknowledged by representatives of the Governor’s Office during a phone call
today with representatives of the constitutional officers, the Governor’s Executive
Order S-16-08 may not be imposed on the constitutional officers. After careful
consideration of the Governor’s Executive Order and a thorough review of the
issues by our legal office, the State Treasurer’s Office will not comply with the

cut.” | (RIN, Mark Beékington Declaration, § 16; Exh. 15 [2.21.09 Sacramento Bee article].)
22
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furlough program provided for in the Executive Order, including the most recent

announcement regarding closing the first and third Friday of each month.
(Steve Cooney Declaration, Exh. B [1.09.09 letter].)

Moreover, the constitutional officers have responded to the budget crisis by implementing
significant budget and revenue measures that would likely exceed the.savings that the Governor
proj ecfs would result from the furlough program. (See Susan Lange Declaration, 4 3-4, 7 [Dept.
of Educ.]; Collin Wong-Martinusen Declaration, § 5 [SCO]; Caroline Cabias Declaration, § 4-5
[Bd. of Eqﬁal.];’ Liz Houser Declaration, 1 3-5 [Bd. of Equal]; Simeona Pasquil, §{ 4-5 [Lt.
Gov.]; Déra Mejia, § 4-5 [Sec. of State]; Steve Cooney Declaration, 9 5-8 [Treasurer]; James
Humes Declaration, 99 3-13, 16-19 [Attorney General].) These rheasures were implemented both
before the Executive Order was issued and in résponse to the representation that furloughs would
not apply to the constitutional officers. (/bid.) Further, imposing the ﬁ,lrloughs on top of the
budget and revenue measures already adopted would adversely 1mpact the ability of the
constitutional officers to perform important functions and duties. (See e.g. Susan Lange
Declaration, § 7 [impact‘on Dept. of Educ. on employees and State Special Schools]; Caroline

Cabias Deéclaration, 99 4-5 [impact on Bd. of Educ. revenue-collection resources]; Steve Cooney

'Declardtion, 9 8 [impact on operations of State Treasurer]; James Humes Declaration, § 18

[impact on Dept. of Jﬁstice].) . |

Telliﬁgly, petitio'ners do not assert that the other constitutional officers are not effectively
managing their budgets in :esbonse to the state’s fiscal emergency. Indeed, they offer no
evidence at all to suggest that furloughs are needed on grounds that the constitutional officers are
falhng to respond to the 51tuat10n or that failure to 1mp1ement the furloughs will result material
budget concerns given the actions already taken by the these officers. (See e.g., Declaration of
Michael Genest [no discussion of furloughs or constitutional officer’s budget and revenue
actions]; Declaration of Alene Shimazu [no comparison of furlough cost savipgs’with actions
already taken by constitutional officers].) All of the constitutional officers have outlined or
implemented plans to address these serious concerns. (See Susan Lange Declaration, 13-4, 7

[Dept. of Educ.]; Collin Wong-Martinusen Declaration, § 5 [SCO]; Caroline Cabias Declaration,
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99 4-5 [Bd. of Equal.]; Liz Houser Declaration, 99 3-5 [Bd. of Equal]; Simeona Pasquil, §]4-5
[Lt. Gov.]; Dora Mejia, 9 4-5 [Sec. of State]; Steve Cooney Declaratioﬁ, 19 5-8 [Tréasurer];
James Humes Declaration, ] 3-13, 16-19 [Attorney General].)

Therefore, each of the four basic elements of an estoppel claim are present to bar the
petitioners from seeking to enforce the Bxecutive Order against the constitutional officers in this
proceeding. The Governor’s Office was aware of the representations made by its seni-or staff .
membérs and must have known and intended that the other constitutional ofﬂcers would act ini
reliance on the‘sé representations. .Further, the other officers could not have known that the
Governor would subsequently reverse course and assert the Executive Order did apply to their
operations. And the other officers relied by implementing budget measures on the understanding
that the Governor would not assert the authority to impose added furloughs on their employees.

In addition, the fifth element for esfoppel against a gbvernment entity is also present.
Plainly, the public interest would not be servéd by impdsing ﬁJrloughs in contradiction of the
representatiohs of the Govemor’s‘ staff when other budget me’asures were implemented and the
Governor separately imposed cutbacks in the officers’ budgets in lieu of the ﬁ;rléugh program.
(See.‘diséussi(‘)n, supra.) |

“In light of this history of representations and reliance, the petitioners cannot justify the
imposition of furloughs on the constitutional officers. The petitioners should bevestopped from
seeking writ or injunctive relief to enforce the Executive Order against the constitutional dfﬁcers.

C. The Executjve Ordér Does Not By 1ts Express Terms Direct the

Constitutional Officers to Furlough Employees. |

Beyon(i its legal infirmity, fnootness, and equitable unenforceability, the Executive Order
suffers from an additional fatal flaw when applied to the coﬁstitutional ofﬁcefs: it is not directed
to those officers and it expressly -exempts agencies not under the Governor’s “direct executive
authority.” | |

After directing the DPA to implement fuﬂoughs and other programs, the Govc_amor
recognized that certain state entities were not subject to his order: |

IT IS REQUESTED that other entities of State government not under my direct
executive authority, including the California Pubic Utilities Commission, the
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University of California, the California State University, California Community
Colleges, the legislative branch (including Legislative Counsel Bureau), and
judicial branch, implement similar or other mitigation measures to achieve budget
and cash savings for the current and next fiscal year. E :

(RIN, Exh. 2, p; 2.)

As structured, the Executive Order lists five directives. (RJN, Exh. 2, p. 2.) The first
four directives are addressed to the DPA, an entity within the Governor’s difect control, but give
no hint that they might apply to entities not controlled by the Governor. (/bid.) Tellingly, the
fifth directive, ifnposing restrictions on personal services and consultiﬁg contracts, is directed to
“a]] State agencies and departments under my direct executive authority.” (Ibid.) The paragraph
requesting compliancé by other agencies mérely confirms that the order’s scope was not intended
to apply to the independent agencies.

Thus., by its own terrﬁs_, the Executive Order may not be reasonably'interpreted as
applying to the constitutional officers or the Board since none of them are subject to the
Governor’s direct executive aﬁthority. Given what the Executive Order actualiy says—ﬁs
opposed to the petitione:s’ ‘more recent interpretaﬁon—it is understandable that both the
Governor’s staff and the .constitutional officers viewed it as being inapplicable.

| ~ An executive order has been defined as “a formal written directive of the Govefnor which
by interpretation, or specification of detail, directs and guides subordinate officers in the
enforcement of a particular law.” (63 Ops.Cai.Atty.Geh. 583,’ 584 (1980) emphasis added. )
And, in other executive orders, the Governor has repeatedly acknowledged that the constitutional
officers are not under his direct authority. For example, the vaérnor’s July 31, 2008 Executive
Order addressing the budget crisis expre‘sély acknowledged that the constitutional officers are not
under the Governor’s direct executive authority. (RJN , Exh. 1,p. 3.) And after the furlough
order, the Governor’s Fébruary 11, 2009 Executive Order establishing the Commission on the
21st Century also includes the constitutional ofﬁcers in this category along with the legislative
branch, judicial branch, and local agencies. (RJN, Exh. 3, p. 2.) o

 The ‘Governor cannot have it both ways. | If the constitutional officers were not under his

direct executive authority last July or last month, then they were not under his direct executive
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authority in December. The question of whether these officers are under the Governor’s
authority is one of constitutional magnitude; the answer cannot be changed at the whim of the
Governor.

Plainly, it would be height of inconéistency for the Governor to repeatedly recognize that
the constitutional officers are not subject to his direct authority and then claim that they are
subject to the furlough order merely because they were not included among the exempt agencies

expressly identified in that order. As it must, the order exempts all state entities not under the

‘Governor’s direct executive authority including those expressly named. This langudge does not

admit of limiting the order to those expressly identified. .(See Ornelas v. Randolph (1993) 4
Cal.4th 1095, 1101 [the word “includes” is ordinarily a term of enlargement rather than
limitation.].) Because the constitutional officers are not subject to the Governor’s control, and

the order excludes all such entities from its scope, the Governor should not be heard to assert that

‘mandates furloughs for their offices.

The absence of an order directed to the constitutibﬁal officers controls the relief sought by
the petitioners. Although the order may give thé Governor the authority to fdrlough empldyees
under his direct control, he may not demand relief against constitutional officers not even
pufportedly subject to the order. And if there is no order directed to the constitutioﬁal officers,
he may not difect the Controller to issue paychecks deducting for furlough dayé for those officers

pursuant to that order. It follows that no writ may issue against the Controller or the other

_constitutional officers.

3. THE ORDERS AND JUDGMENTS IN THE UNION CASES DO NOT DECIDE

THE FACTUAL AND LEGAL QUESTIONS PRESENTED IN THIS ACTION.

In their Opening Brief, petitioners suggest that this Court’s rulings in the cases filed by
the employee unions control the petitioners’ claims agaihst the Controller. But no such inference
may be drawn from the prior rulings and orders issued by this Court.

- First, Iés noted above, the Court has already held that its rulings never addressed the
application of the Executive Order to the other constitutional officers. The Court’s unequivocal

language refutes the petitioners’ apparent belief that the orders in the union cases may be
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mechanically applied in this proceeding:

The independently elected Constifutional Officers and other elected state-wide

officials referenced were not parties to these matters. The petitioners and

complaints upon which the Court ruled did not raise any issues regarding the

Governor’s authority to order furloughs for the employees of those officers and

officials. The Court’s ruling therefore did not address, or make any ruling

regarding, the Governor’s authority to order furloughs for the employees of those

officers and officials. Accordingly, the Court expresses no views regarding that

issue.

(RIN, Exh. 12 [2.4.09 minute order].) '

Sécond, as reflected by the Court’s detailed rulings, the issues presented in the union
actions did not concern any of the issues that lie at the heart of the constituﬁonal officers’ defense
of this action. In their actions, the unions challenged the Governor’s authority to impose
émerge‘ncy furloughs under the Dills Act and the MOUs. (RJN, Exh. 8-10.) They also raised
issued conceming the Fair Labor Standards Act. (/d., Exh. 8-10.) None of thése issues address’
the constitutional question of the Governor’s authority to impose furloughs on the conéti’tutional
officers. Nor does do they address the f_éétual qﬁestions of mootneés, estoppel, or in‘applicability
to the indépendent officers.Z | |

In short, the petitioners ~must independently meet their burden to establish in this action
that they are entitled to writ relief. But having failed tb establish that the Controller or fhe other
elected ofﬁceré and officials have failed to carry-out any ministerial duties, they are not entitled
to the relief requested. |
4. PETITIONERS HAVE NOT ESTABLISHED GROUNDS FOR THE ISSUANCE

OF A PRELIMINARY OR PERMANENT mJﬁNCTION

In addition to seeking a writ of mandate, petitioners also ask the couft to Ygrant injunctive
relief prohibiting the Controller from refusing to compiy with the Governor’s Executive Order.
The record shows no basis on which to grant injunctive felief. |

Petitioners cite boilerplate law governing the issuance of preliminary injunctions.

(Opening Brief, pp. 27-28.) “In deciding whether to issue a preliminary injunction, a court must

9. The same is true for the other union cases with judgments or rulings. (See RIN Exh. 13
[Judgment, case no. 34-2009-80000137]; Exh. 14 [Ruling, case no. 34-2009-00322732].)
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weigh two ‘interrelated’ factors: (1) the likelihood that the moving party will ultimately prevail
on the merits and .(2) the relative interim harm to the parties from issuance or nonissuance of the
injunction.” (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.) Petitioners only'
justification for likely success on the merits is the Court’s earlier orders in the union cases.
(Opening Brief, p. 28:23-25.) This argument lacks any merit given the Court’s determination
that its order did not consider claims against the constitutional officers. As for the equities, the
petitionérs point to expenditures that would be incurred if the furloughs are not implemented.
(Id., p. 28:25-27.) But this ignores the budget reductions that have been implemented by the
constitutional officers as well as the Governor’s vetoes in lieu of the furloughs. They also claim
that the Controller is interfering with the Governor’s authority'as state employer to determine tﬁé
ivvorking hours of state employees. (Id., pp. 28:28-29: 1.) Not only does this overstate the
Governor’s claim (the Goi/emor 18 purporting to act under emergency authority not general
authority), it begs the question of the Governor’s power when n_sserted over the employees of
other elected officials. Petitioners have not met their burden as to either vprong.

Moreover, all of the factors discussed above in response to the writ petition also apply to

the complaint for injunctive relief. Petitioners cannot establish any likelihood of success in

‘obtaining an injunction directing the Controller to comply with an order that the Governor may

not, as a matter of law, impose on the constitutional nfﬁcers. And the factual flaws in their
claim—mootness, estoppel, and inapplicability—defeat this claim as well. These factors also
demonstrate that the balance of harms do not weigh in the Gov_ernor’s favor.

Petitioners’ moving papers leave unclear 'Whet‘her they are seeking a preliminary or
perrnanent injunction. “A perinanent injunction 1s very different from a preliminary injnnction.
While a préliminary injunctibn'is issued to maintain the status quo, a permanent injunction is a
final judgrnént on the merits.” (6 Witkin, California Procedure (5th ed. 2008) Provisional
Remedies, § 288, p. 228.) But the uncertainty inherent in the petitioners’ moving papers matters

little. For the same reasons that they have failed to show entitlement to a preliminary injunction,

petitioners have failed to establish any basis for the issuance of a permanent injunction.
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CONCLUSION

For the foregoing reasons, Respondent and Intervenors respectfully submit that the

petition for writ of mandate and complaint for injunctive and declaratory relief should be denied.

- Dated: March 3, 2009

50400613.wpd
SA2009308128
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