EARLY RETIREMENT UNDER NEW IRS RULES


Wow.  Just finished reading the referenced pension information on your blog.  I keep up with pensions, especially CalPERS, CalSTRS, and the snake pit of all plans, the San Diego City Retirement Plan.  I had never heard of this IRS proposal regarding “normal retirement age.”

I’m Terry Sutherland, a CPA and audit supervisor with the California Franchise Tax Board in San Francisco.  This makes me a member of CalPERS.

Before commenting on the IRS proposals, I should disclose that I’m not unbiased.  CalPERS is a terrible plan, based in recent years on insider abuses, terrible politics and repeated raids of CalPERS funds.  (Raids by the Davis administration.  The democratic legislature and CalPERS board would never let a republican governor raid anything.  This governor would raid CalPERS if he could.)

To summarize how I understand the proposed IRS rules—It looks to me like the public safety state workers, CHP, firefighters, etc. are ok.  CalPERS in recent years adopted a “normal retirement age” of 50 for these workers.  They cannot retire prior to age 50, fulfilling the other IRS proposal—end of story.  

Local governments and the University of California system might have problems.  I’m not an expert on DROP’s (Deferred Retirement Option Program.)  San Diego has DROPS, and the Contra Costa Sheriff’s department is considering these.  Other agencies throughout California have them.  This is where you get your pension and keep working.  Double dipping at its finest.  It looks like the IRS rules say you need to really retire to get a pension so these plans may be affected.  UC Berkeley, where I was class of 66, recently retired the police chief with a lump sup of $2 mil or so (I forget the exact amount.  But it was extensively covered in the press and it was serious money.) and then hired her back at a big raise.  It looks like these IRS rules might prevent stuff like that--gosh, heaven forbid.  None of the groups opposed to the IRS regs wanted to bring up egregious examples like this.

Moving on.  It appears that “state miscellaneous workers” like me who can now retire starting at age 50, and under the new IRS rules must wait until age 55, may be affected.  They may need to wait until age 55 to retire.  These workers got a reduced benefit anyway, and very few retire much before age 55.  Beyond that, I see no problem.  A few years ago, CalPERS adopted a “normal retirement age” of 55.  This appears acceptable under the IRS rules.  CalSTRS (teachers) has a different formula and shouldn’t be seriously affected.

I would expect that even these minor reasonable proposals by the IRS will be side tracked by the lobby tsunami.  Pencil-carrying grunts like me will never be affected by any of this.  But these proposals will hurt some of the worst abusers and double dippers—and they usually have the power and political machinery.  Stay tuned.

The research memorandum by GRS pointed out a difference between government plans and everyone else.  Government plans are not protected by ERISA (Federal Employee Retirement Income Security Act.)  Under ERISA the normal retirement age has been 65 default for many years.  This was implemented as an age discrimination protection.  In other words, if the maximum pension was reached at an early age, it basically forced older workers out of the workforce.  They would no longer accrue significant benefits after normal retirement age.

Alas, in a U.S. Supreme Court decision, Kimel, the court held that because of “state’s rights,” state workers couldn’t sue in Federal Courts for age discrimination.  Recently, a California Court of Appeals Court in San Francisco held that California State discrimination laws do not apply to the state itself, only to private employers.  Bottom line—if CalPERS discriminates against persons based on race or gender, they may sue only in Federal Court.  But if it discriminates based on age, no court will offer relief.  The joys of working for government.

In this dust up, the IRS pathetic attempt at minimal reform has the high ground.  Don’t expect them to prevail.

Given the overall environment, our horrible pension plans will continue to mangle resources.  Unfortunately the real tragedy is that government workers in general do not reap the benefits of the huge amounts of money poured down the public pension rat holes.  For many years I have said:  “Give me my contributions (5% of my salary in my case) and give me the state’s contributions and let me put them in a 401k that I own and control.  The benefit to anyone with minimal investment skill would be enormous.

One thing the IRS proposal does not seem to address is the double dippers who retire from one government plan and immediately go to work for another.  Recently the City of Walnut Creek hired as police chief someone who just “retired” from San Diego.  Since these are two different pension plans this seems to be legal.  Is it good public policy?  My opinion—no.  The argument for retiring at 50 is that they couldn’t be expected to work longer in these jobs.  To have another 10 to 15 years in a new job and then get another pension puts that argument to the test.  Not to be outdone, the City of San Diego recently hired a Fire Department Chief who had just “retired” from Long Beach.  And don’t even get me started with pension spiking.  Normally these abuses are by high level employees.  Not the average guys like most of us.

Thanks for shining a light on these issues.

Terry Sutherland, CPA


